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Introduction
Independent schools are increasingly considering the federal government as a source of
financial assistance. The No Child Left Behind Act of 2001, as updated by the Every Student
Succeeds Act of 2015, expanded opportunities for independent schools to receive federal
financial assistance. In addition, the economy and other factors have led independent schools to
explore new sources of financial assistance, including the federal government.
Independent schools that receive federal financial assistance or that are considering receiving
such assistance should understand related legal consequences. In doing so, they will be better
able to assess fully the ramifications of accepting such assistance and to ensure compliance with
applicable law if they choose to accept federal assistance. The federal government conditions
receipt of federal financial assistance on compliance with several federal laws. Some of those
legal obligations may be new to independent schools, while others may be similar to federal or
state legal obligations that may already apply to independent schools regardless of whether they
receive federal financial assistance.
This Guide is intended to serve as a general primer on select federal legal obligations that are
triggered when a school receives federal financial assistance as well as a primer on similar
federal legal obligations that do not depend on receipt of federal financial assistance. The
authors thought this would be helpful to schools that are curious about whether the receipt of
assistance will truly trigger new obligations. Part I explains what constitutes receipt of federal
financial assistance for purposes of determining application of certain federal laws. Part II
summarizes 12 select federal laws and policies that apply only to recipients of federal financial
assistance. Part III summarizes 10 federal laws that are similar to certain laws described in Part
II but that may apply to independent schools even if they do not receive federal financial
assistance. Where appropriate, this Guide provides links to pre-existing NAIS publications on a
particular law. Schools should be aware that this guide is not meant to be exhaustive, but is
meant to cover the larger laws in these areas in order to give schools a firm background.
The Guide focuses on substantive requirements and administrative enforcement. Schools
should bear in mind that private plaintiffs, such as students, disappointed applicants, and
whistle blowers, may also seek to enforce many of the laws summarized in the Guide through
administrative complaints or litigation. Such private enforcement may result in injunctive

relief, monetary damages, and/or other penalties. In addition, the government may be able to
pursue criminal or civil penalties for violations of certain laws.
The Guide focuses on statutes and regulations as currently in effect and does not generally
address administrative or judicial interpretations of those statutes and regulations. Schools
should bear in mind that the laws discussed in this Guide are evolving through legislative and
regulatory amendments and judicial interpretations.
The Guide summarizes relevant federal laws and does not analyze application of those laws to
particular matters. Although this Guide addresses those laws likely to be most relevant to an
independent school, it is possible that other federal laws would apply to an independent school
that receives federal financial assistance. This Guide does not address laws that are primarily
relevant to federally sponsored research, nor does it address legal obligations under particular
federal financial assistance programs. In other words, schools should be aware that certain
grants and particular programs may have legal obligations peculiar to those specific
applications.
This Guide is intended for general informational purposes only and does not constitute legal
advice. An attorney should be consulted regarding the specific facts and circumstances
associated with any legal matter or case. Schools are encouraged to consult an attorney for
additional information regarding federal legal obligations for organizations receiving federal
financial assistance, application of those obligations to particular situations, interpretations of
and developments in the laws discussed in this Guide, and relevant state and other legal
obligations. In addition, schools are encouraged to consult an accountant on matters related to
cost accounting and audits in connection with receipt of federal financial assistance.
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Part I:
Background
"Federal financial assistance" generally means assistance from the federal government that nonfederal entities receive or administer in the form of (1) grants or loans of funds, (2) grants,
donations, or transfers of real or personal property or interest in such property, (3) services of
detailed federal employees, and (4) contracts intended to provide assistance. As described in
this Guide, certain federal laws and implementing regulations that are triggered by receipt of
federal financial assistance define what constitutes federal financial assistance for purposes of
that particular law. In addition, different agencies' regulations implementing the same law may
vary in their definitions of federal financial assistance, although those variations generally are
non-substantive. Needless to say, all of these issues lead to a very confusing structure for those
receiving assistance from various federal sources.
Certain federal laws apply only to recipients of federal financial assistance. Some such federal
laws apply when a recipient receives federal financial assistance under any federal program.
Other such federal laws apply only when a recipient receives federal financial assistance from
particular federal programs. This Guide focuses on federal laws that are triggered by receipt of
federal financial assistance under any federal program or under U.S. Department of Education
("ED") programs. Therefore, schools should always check with the agency sponsoring the
program from which the school is going to receive assistance to ensure that the school is aware
of all of the legal obligations triggered by the assistance. Many federal agencies are not aware
that independent schools are not previously obligated to follow a number of these laws and
therefore do not always inform schools about the obligations before assistance is given.
To help identify whether the federal government considers a particular program to constitute
federal financial assistance, an independent school may wish to refer to the annual Assistance
Listing (formally known as the Catalog of Federal Domestic Assistance ("CFDA"). 1 The CFDA
Annual Listing is a government-wide compendium of federal programs, projects, services, and
1

See United States General Services Administration, Annual Listing, https://beta.sam.gov/help/assistance-listing(last
visited July 12, 2018).
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activities that provide federal financial assistance. The CFDA Annual Listing identifies 15 types
of federal assistance, 2 which may be placed in two categories:
Financial (or funded) assistance, including formula grants; project grants; direct payments
for specified use; direct payments with unrestricted use; direct loans; guaranteed/insured
loans; and insurance.
Nonfinancial (or in kind) assistance, including sale, exchange, or donation of property and
goods; use of property, facilities, and equipment; provision of specialized services; advisory
services and counseling; dissemination of technical information; training; investigation of
complaints; and federal employment.
"Federal financial assistance" generally does not include amounts that an organization receives
as payment for goods or services provided to the federal government pursuant to a procurement
contract. 3 Certain federal laws apply only to federal contractors or apply to both federal
contractors and federal financial assistance recipients. For example, certain federal laws that
apply to contractors forbid employment discrimination on the basis of race, color, religion, sex,
national origin, disability, or veteran status and require federal contractors to take certain
affirmative action with respect to members of those protected classes. 4 This Guide does not
address federal laws that apply only to federal contractors.

2

Id.

3

The Federal Grant and Cooperative Agreement Act, as amended, explains the circumstances under which the government
uses federal financial assistance agreements, such as grant agreements and cooperative agreements, and procurement contracts. See
31 U.S.C. §§ 6301-6308. Federal agencies are to use a "grant agreement" when the principal purpose is to transfer a thing of value to
the recipient in order to carry out a public purpose authorized by federal law, and the federal agency does not expect to have
substantial involvement in carrying out the activity. Id. § 6304. Federal agencies are to use a "cooperative agreement" when the
principal purpose is to transfer a thing of value to the recipient in order to carry out a public purpose authorized by federal law, and
the federal agency is expected to have substantial involvement in carrying out the activity. Id. § 6305. "Grant agreements" and
"cooperative agreements" do not include agreements providing direct cash assistance to an individual, subsidies, loans, loan
guarantees, or insurance. Id. § 6302. By contrast, the Federal Grant and Cooperative Agreement Act instructs federal agencies to
use a "procurement contract" when the principal purpose of the legal instrument is to acquire (by purchase, lease, or barter)
property or services for the direct benefit or use of the federal government. Id. § 6303.
4

See, e.g., Executive Order 11246 (race, color, religion, sex, national origin); Rehabilitation Act of 1973 § 503, 29 U.S.C. §
793 (disability); Vietnam Era Veterans Readjustment Assistance Act, 38 U.S.C. §§ 4211 and 4212 (veterans status).
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PART II:
Select federal laws that would apply to an independent
school as a recipient of federal financial assistance
This section of the Guide summarizes select federal laws that would apply to an independent
school as a recipient of federal financial assistance. Those federal laws generally fall into the
following categories: (1) non-discrimination laws; (2) workplace laws; (3) student privacy laws;
(4) lobbying restrictions; and (5) accountability requirements.
As explained in the background section of this Guide, some federal laws apply when a recipient
receives federal financial assistance under any federal program. The federal agency from which
a recipient receives federal financial assistance administers such laws. Accordingly, each federal
agency may promulgate its own regulations implementing the law. Although agency
implementing regulations are substantially similar, a federal financial assistance recipient
should consult the regulations and guidance of each agency from which it receives federal
financial assistance. For simplicity, this Guide summarizes primarily ED implementing
regulations.
With respect to administrative and audit requirements, the U.S. Office of Management and
Budget ("OMB") has issued uniform government standards through publications called
"circulars." OMB circulars generally provide uniform definitions, principles, requirements, and
standards applicable to federal financial assistance programs. OMB generally requires federal
agencies that administer federal financial assistance to adopt regulations implementing the
circulars. Although there may be minor agency-specific differences, the substance of regulations
implementing OMB circulars is generally the same. Nevertheless, a federal financial assistance
recipient should consult the regulations and guidance of each agency from which it receives
federal financial assistance. Where appropriate, this Guide refers to ED regulations
implementing OMB circulars.

5

Non-discrimination laws
Age Discrimination Act of 1975
Section 504 of the Rehabilitation Act of 1973
Title VI of the Civil Rights Act of 1964
Title IX of the Education Amendments of 1972
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Age Discrimination Act of 1975
Brief statement of the law
The Age Discrimination Act of 1975 (the "Act"), 5 as amended, and its implementing
regulations, 6 prohibit discrimination on the basis of age in programs or activities receiving
federal financial assistance.

To whom does the law apply?
The Act and its implementing regulations apply to any "program or activity" receiving federal
financial assistance.

"Federal financial assistance" generally means any grant, entitlement, loan, cooperative
agreement, contract (other than a procurement contract or a contract of insurance or
guaranty), or any other arrangement by which a federal agency provides or otherwise makes
available assistance in the form of funds, services of federal personnel, or real and personal
property or any interest in or use of property. 7
A "recipient" of federal financial assistance generally is defined as any entity or person to
which such assistance is extended, directly or through another recipient, including
successors, assignees, or transferees, but excluding the ultimate beneficiary of the
assistance. 8
The Act generally defines "program or activity" as all operations of state or local government

5

42 U.S.C. §§ 6101-6107.

6

See, e.g., 34 C.F.R. pt. 110. Because each federal agency administers the Act with respect to its federal financial assistance
programs, numerous federal agencies have implemented regulations under the Act. This Guide will cite ED implementing
regulations by way of example. However, a federal financial assistance recipient must comply with the implementing regulations of
the federal agencies from which it receives federal financial assistance.
7

Id. § 110.3.

8

Id.
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agencies; colleges, universities, and public elementary and secondary schools; and private
entities that provide educational and other specified services or receive entity-wide federal
assistance. 9 The law applies to all operations of the entity, not merely the program or activity
that receives the federal financial assistance. 10 Accordingly, if a component of an
independent elementary or secondary school receives federal financial assistance, all
operations of the school must comply with the Act.

What does the law require?
1. General nondiscrimination requirements
The Act provides that "no person in the United States shall, on the basis of age, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under, any program
or activity receiving Federal financial assistance." 11 ED regulations also prohibit recipients of
federal financial assistance from using age distinctions or taking any other action that has the
effect of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under, a program or activity on the basis of age. 12 An "age distinction" is defined
as any policy, rule, or method of administration that uses age or an "age-related" term. "Agerelated" terms are, for example, words that "necessarily imply a particular age or range of ages
(e.g., 'children,' 'adult,' 'older persons,' but not 'student' or 'grade.')." 13 The regulations prohibit
federal financial assistance recipients from retaliating against persons who assert rights under
the Act or who cooperate in investigations of alleged violations. 14
Employment practices are broadly excluded from the Act's coverage, 15 because most employers'
practices with regard to age are subject to the requirements of the Age Discrimination in
9

42 U.S.C. § 6107.

10

Id.

11

Id. § 6102.

12

34 C.F.R. § 110.10(b).

13

Id. § 110.3.

14

Id. § 110.34.

15

Id. § 110.2.
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Employment Act of 1964 ("ADEA"). 16 The ADEA is a federal statute that applies to employers
irrespective of whether they receive federal financial assistance. 17 This Act is discussed in Part
III of this Guide.

2. Permissible consideration of age
In certain limited circumstances, ED regulations implementing the Act permit action based on
age. Specifically, a recipient may "reasonably" take age into account as a factor necessary either
to the "normal operation" of a program or activity or the achievement of any "statutory
objective" of the program or activity. 18 Reasonable use of age as a factor will be found where all
of the following requirements are met:
Age is used as a measure or approximation of one or more other characteristics;
The other characteristic(s) must be measured or approximated in order for the normal
operation of the program or activity to continue, or to achieve any statutory objective of the
program or activity;

The other characteristic(s) can be reasonably measured or approximated by the use of age;
and

The other characteristic(s) are impractical to measure directly on an individual basis. 19
"Normal operation" means the operation of a program or activity without significant changes
that would impair its ability to meet its objectives. 20 "Statutory objective" means any purpose of

16

29 U.S.C. §§ 621-634.

17

See discussion of the ADEA at pages 88-95 of this Guide.

18

34 C.F.R. § 110.12.

19

Id.

20

Id. § 110.11.

9

a program or activity expressly stated in the statute by which it was authorized. 21 If a recipient
operates a program or activity that provides special benefits to children or the elderly, the use of
age distinctions in the operation of such a program will be presumed to be necessary. 22
Similarly, any age distinction contained in ED regulations is presumed to be necessary to
meeting the subject program's statutory objective. 23
Federal financial assistance recipients also may take action that disproportionately affects
persons of different ages. 24 In such cases, the factor upon which the recipient bases action must
be one other than age and that non-age factor must bear a direct and substantial relationship to
the normal operation of the program or activity or to the achievement of a statutory purpose. 25
The federal financial assistance recipient bears the burden of proving that a distinction or other
action resulting in a disproportionate impact falls within this exception. 26

3. Monitoring requirements
The Act requires agencies administering federal financial assistance to monitor compliance with
the Act's requirements. For example, ED requires federal financial assistance recipients to do
the following:
Provide ED any information it deems necessary to ascertain whether the recipient is in
compliance with the Act;
Permit reasonable access by ED to the recipient's books, records, accounts, reports, and other
materials necessary to monitor compliance;

21

Id.

22

Id. § 110.16.

23

Id. § 110.17.

24

Id. § 110.13

25

Id.

26

Id. § 110.14.
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Provide a written assurance to ED that the program or activity being supported with federal
funds will be operated in compliance with the Act and regulations;
Undertake formal self-assessments of any applicable age distinctions under certain
circumstances and take corrective actions as necessary;
Designate an employee to be responsible for coordinating efforts to comply with the Act,
including investigation of complaints of non-compliance; and
Notify program beneficiaries of the Act's requirements and establish and publish grievance
procedures for persons alleging violations of those requirements. 27

Who administers the law?
The federal agencies from which a recipient receives federal financial assistance administer the
Act. 28 ED's Office for Civil Rights ("OCR") is charged with ensuring that ED grantees are in
compliance with the Act. ED may conduct compliance reviews of current recipients as well as
pre-award reviews, with or without first receiving a complaint that the recipient has violated the
Act. 29 Any person may file a complaint with OCR on behalf of him- or herself, or on behalf of
another person. 30 Individuals alleging a violation of the Act may also file civil suits in federal
court, 31 but may not do so without first exhausting administrative remedies available under the
Act. 32 Administrative remedies are exhausted when 180 days have passed since the filing of a
complaint with OCR and OCR either has made no finding on the merits of the claim or has

27

Id. §§ 110.22 to .25.

28

42 U.S.C. § 6103.

29

34 C.F.R. § 110.30.

30

Id. § 110.31(a).

31

42 U.S.C. § 6104(e)(1).

32

Id. § 6104(f); 34 C.F.R. § 110.39.
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issued a finding in favor of the institution. 33 If an individual chooses to pursue a claim in court
after the waiting period has expired, OCR will not begin, or continue, an administrative
investigation. 34

What are the consequences of non-compliance?
If ED finds a violation of the Act, it will advise the recipient of the violation and seek voluntary
compliance with the Act. 35 If voluntary compliance cannot be obtained, ED may seek to
terminate its federal financial assistance to the non-complying recipient. 36 ED may not
terminate federal financial assistance until the recipient has had an opportunity to present its
side of the dispute to an administrative law judge. 37 In conducting such termination hearings,
ED will follow procedures detailed in regulations implementing Title VI of the Civil Rights Act of
1964 ("Title VI"). 38 Those procedures are referenced in this Guide at page 26. ED may defer
new awards of federal financial assistance, including renewals of currently funded programs,
while a termination hearing is pending. 39
ED may also enforce the Act by requiring recipients to take remedial action, 40 or by any other
means authorized by law, including referral to the U.S. Department of Justice or other federal,
state, or local agency that could effect compliance. 41

33

34 C.F.R. § 110.39(a)(1).

34

See United States Dept. of Education, Office for Civil Rights, Questions and Answers on Age Discrimination,
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/age.html (last visited June 15, 2018).
35

42 U.S.C. § 6104(c); 34 C.F.R. §§ 110.33(b), 110.35(c).

36

42 U.S.C. § 6104(a)(1); 34 C.F.R. § 110.35(a)(1).

37

34 C.F.R. § 110.35(a)(1).

38

Id. § 110.36 (referencing 34 C.F.R. §§ 100.9, 100.10 and 34 C.F.R. pt. 101).

39

Id. § 110.35(d).

40

Id. § 110.38.

41

42 U.S.C. § 6104(a)(2); 34 C.F.R. § 110.35(a)(2).

12

Individuals bringing suit to enforce the Act may seek available legal remedies, including
attorney's fees if the complaint specifies that such fees are requested. 42

Additional resources
Many of the Act's provisions as described here are subject to exceptions or refinements as set
forth in the statute and its implementing regulations and have been interpreted in judicial and
administrative case law and government guidance, which this Guide does not address. OCR has
compiled a list of "questions and answers" about age discrimination, which is available at
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/age.html.

42

42 U.S.C. § 6104(e); 34 C.F.R. § 110.39(b)(3)(ii).
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Section 504 of the Rehabilitation Act of 1973
Brief statement of the law
Section 504 of the Rehabilitation Act of 1973 ("Section 504") 43, as amended, and its
implementing regulations 44 generally prohibit discrimination on the basis of disability in
programs or activities receiving federal financial assistance. Schools should be aware that the
Americans with Disabilities Act, which applies to almost all independent schools, contains many
similar obligations.

To whom does the law apply?
Section 504 and its implementing regulations apply to any program or activity receiving federal
financial assistance. 45

"Federal financial assistance" generally means any grant, loan, contract (other than a
procurement contract or a contract of insurance or guaranty), or any other arrangement by
which a federal agency provides or otherwise makes available assistance in the form of funds,
services of federal personnel, or real and personal property or any interest in or use of such
property. 46
A "recipient" generally is defined as any public or private agency, institution, organization, or
other entity or any person to which federal financial assistance is extended directly or
through another recipient, including any successor, assignee, or transferee of a recipient, but

43

29 U.S.C. § 794.

44

See, e.g., 34 C.F.R. pt. 104. Because each federal agency administers Section 504 with respect to its federal financial
assistance programs, numerous federal agencies have implemented regulations under Section 504. This Guide will cite ED
implementing regulations by way of example. However, a federal financial assistance recipient must comply with the implementing
regulations of the federal agencies from which it receives federal financial assistance.
45

29 U.S.C. § 794(a).

46

34 C.F.R. § 104.3(h).
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excluding the ultimate beneficiary of the assistance. 47
"Program or activity" generally is defined as all operations of state or local government
agencies; colleges, universities, and public elementary and secondary schools; and private
entities that provide educational and other specified services or receive entity-wide federal
assistance. 48 The law applies to all operations of the entity, not merely the program or
activity that receives the federal financial assistance. 49 Accordingly, if a component of an
independent elementary or secondary school receives federal financial assistance, all
operations of the school must comply with Section 504.

What does the law require?
1. General nondiscrimination requirements
Section 504 provides that "[n]o otherwise qualified individual with a disability in the United
States . . . shall, solely by reason of her or his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance." 50 Under ED regulations, prohibited discrimination includes, for
example:
Denying a qualified handicapped person the opportunity to participate in or benefit from any
aid, benefit, or service provided by the recipient.
Providing unequal opportunities to participate in or benefit from such aid, benefit or service
to qualified handicapped individuals.
Providing a qualified handicapped person with an aid, benefit, or service that is not as
effective as those provided to others.

47

Id. § 104.3(f).

48

29 U.S.C. § 794(b).

49

Id.

50

Id. § 794(a).
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Providing different or separate aid, benefits, or services to handicapped persons, unless the
difference is necessary to provide those individuals with aid, benefits, or services that are as
effective as those provided to non-handicapped persons.
Aiding or perpetuating discrimination against qualified handicapped persons by providing
significant assistance to an agency, organization, or person that discriminates against
qualified handicapped persons in providing any aid, benefit, or service to beneficiaries of the
recipient's program or activity.
Denying a qualified handicapped person the opportunity to participate as a member of a
planning or advisory board.
Otherwise limiting a qualified handicapped person in the enjoyment of any right, privilege,
advantage, or opportunity enjoyed by others receiving an aid, benefit or service provided by
the recipient. 51
An aid, benefit, or service is "equally effective" if it affords handicapped persons an equal
opportunity to obtain the same result or reach the same level of achievement, in the most
integrated setting appropriate to the person's needs, as non-handicapped persons. 52 An aid,
benefit or service need not produce the identical result or level of achievement for handicapped
and non-handicapped persons in order to be "equally effective". 53
Federal financial assistance recipients also are prohibited from using criteria or methods of
administration that have the effect of subjecting qualified handicapped persons to
discrimination on the basis of handicap or have the purpose or effect of substantially impairing
accomplishment of the program's objectives with respect to handicapped persons. 54 Such
effects are commonly referred to as "disparate impact." Recipients may not make site selections
for facilities in which covered programs will operate that have the effect of excluding
51

34 C.F.R. § 104.4.

52

Id.

53

Id.

54

Id.
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handicapped persons from those programs. 55

2. Employment practices and facility accessibility
ED regulations impose Section 504 requirements on a recipient's employment practices and
facility accessibility. In the area of employment, ED has issued rules relating to employment
criteria that could have the effect of discriminating against disabled persons, pre-employment
inquiries about potential disabilities, and reasonable accommodation of disabled applicants and
employees. 56 With regard to the accessibility of facilities to disabled persons, ED regulations
establish separate requirements for existing facilities and new construction, and provide a
limited exemption for health, welfare and social service providers with fewer than 15
employees. 57 In addition, small providers are not required to make "significant structural
alterations," if alternative means of providing the services are available. 58

3. Educational programs
ED regulations specifically address Section 504 obligations particular to private elementary and
secondary schools that receive federal financial assistance. Those regulations prohibit private
schools from excluding qualified handicapped students from their programs if such students
can, with minor adjustments, be provided an appropriate education by the school. 59 Similarly,
recipients that provide preschool education may not exclude qualified handicapped children on
the basis of disability. 60 In addition, private schools may not charge more for provision of an
appropriate education to a handicapped student than to a non-handicapped student, except to

55

Id.

56

Id. §§ 104.11-.14.

57

Id. §§ 104.21-.23.

58

29 U.S.C. § 794(c).

59

34 C.F.R. § 104.39(a).

60

Id. § 104.38.
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the extent that such a charge is justified by a substantial increase in cost to the school. 61 Private
schools that provide special education to handicapped students also must comply with the
evaluation and placement requirements and procedural safeguards (relating to notice, hearings,
and review) to which public schools are subject. 62
All schools, whether public or private, must provide educational services to handicapped
students within the regular educational environment operated by the recipient, unless the
recipient can demonstrate that it cannot do so, even with the use of supplementary aids and
services. 63 If education of a handicapped student must take place outside of the regular
educational environment, selection of the alternative setting must take into account proximity to
the student's home. 64
With respect to extracurricular activities for handicapped students, including meals, recess
periods, and other nonacademic activities (such as counseling services, physical education and
athletics, and special interest groups and clubs), recipients must ensure that handicapped
students participate with nonhandicapped students in those activities and services to the
maximum extent appropriate to the needs of the student. 65 A school must provide qualified
handicapped students an equal opportunity to participate in generally available physical
education and athletics programs. 66 A school may offer separate or different physical education
or athletic activities to handicapped students only if no qualified handicapped student is denied
the opportunity to compete for teams or to participate in courses that are not separate or
different. 67

61

Id. § 104.39(b).

62

Id. § 104.39(c) (referencing 34 C.F.R. §§ 104.35 and 104.36).

63

Id. § 104.34(a).

64

Id.

65

Id. § 104.34(b) (referencing 34 C.F.R. § 104.37(a)(2)).

66

Id. § 104.37(c).

67

Id.
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4. Assurances and administrative requirements
Applicants for federal financial assistance from ED must submit an "assurance" that the
supported program will be operated in compliance with Section 504 requirements. 68 A
recipient must evaluate its programs to determine the effect of its policies and practices on
handicapped persons and modify any practices that do not meet Section 504 requirements. 69 A
recipient with 15 or more employees must designate an employee to coordinate its efforts to
comply with Section 504 and must adopt grievance procedures for the resolution of complaints
arising under it. 70 A recipient with 15 or more employees must give notice to participants,
beneficiaries, applicants, and employees that the recipient does not discriminate on the basis of
handicap. 71 ED may apply similar administrative requirements to smaller organizations when
ED finds a violation of Section 504 or determines that compliance with such requirements will
not significantly impair the recipient's ability to provide benefits or services. 72

5. Remedial action
ED may require recipients to take whatever remedial actions it deems necessary to overcome the
effects of discrimination on the basis of disability. 73 ED may require such remedial action with
respect to handicapped persons who are no longer participating in the recipient's program but
were participants when the discrimination occurred or with respect to handicapped persons who
would have been participants had the discrimination not occurred. 74

Who administers the law?

68

Id. § 104.5.

69

Id. § 104.6(c).

70

Id. § 104.7.

71

Id. § 104.8.

72

Id. § 104.9.

73

Id. § 104.6(a)(1)

74

Id. § 104.6(a)(3).
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The federal agencies from which a recipient receives federal financial assistance administer
Section 504. OCR is charged with ensuring that ED grantees are in compliance with Section
504. OCR's administration of Section 504 follows the procedures used for enforcement of Title
VI. 75 This Guide references those enforcement procedures at page 26.
Individuals may also bring suit to challenge alleged violations of Section 504. 76

What are the consequences of non-compliance?
As noted above, ED's enforcement of Section 504, including with respect to the penalties
imposed on violators, is generally in accordance with its procedures enforcing Title VI. This
Guide references those procedures at page 26.
Individuals who bring suit alleging Section 504 violations may seek any available legal remedies,
such as compensatory damages or an injunction. An individual may not obtain punitive
damages. 77

Additional Resources
Many of the provisions as described here are subject to exceptions or refinements as set forth in
Section 504 and its implementing regulations and have been interpreted in judicial and
administrative case law and government guidance, which this Guide does not address.
"Protecting Students with Disabilities: Frequently Asked Questions about Section 504 and the
Education of Children with Disabilities," an OCR publication, is available online at
www.ed.gov/about/offices/list/ocr/504faq.html. OCR also has published a number of other
technical assistance documents, which are available online at
www.ed.gov/about/offices/list/ocr/disabilityresources.html.

75

Id. § 104.61 (referencing 34 C.F.R. §§ 100.6 to 100.10 and 34 C.F.R. pt. 101).

76

Because courts generally interpret Section 504 coextensively with Title VI, the Supreme Court's decision prohibiting
private suits to enforce Title VI's disparate impact regulations may likewise prohibit private suits under Section 504's disparate
impact regulations. See Alexander v. Sandoval, 532 U.S. 275 (2001).
77

Barnes v. Gorman, 536 U.S. 181 (2002).
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Title VI of the Civil Rights Act of 1964
Brief statement of the law
Title VI, 78 as amended, and its implementing regulations, 79 generally prohibit discrimination
on the basis of race, color, or national origin in programs or activities receiving federal financial
assistance.

To whom does the law apply?
Title VI and its implementing regulations apply to any program or activity receiving federal
financial assistance.
"Federal financial assistance" generally is defined to include (1) grants and loans of federal
funds, (2) the grant or donation of federal property and interests in property, (3) the detail of
federal personnel, (4) the sale and lease of, and the permission to use (on other than a casual
or transient basis), federal property or any interest in such property without consideration or
at a nominal consideration, or at a consideration which is reduced for the purpose of assisting
the recipient, or at reduced consideration in recognition of the public interest to be served by
such sale or lease to the recipient, and (5) any federal agreement, arrangement, or other
contract that has as one of its purposes the provision of assistance. 80 ED regulations include
a list of federal financial assistance programs to which the regulations apply, 81 and make
clear that certain types of transfers, including transfers of real or personal surplus property
for educational uses, also are covered by Title VI. 82

78

42 U.S.C. §§ 2000d to 2000d-7.

79

See, e.g., 34 C.F.R. pt. 100. Because each federal agency administers Title VI with respect to its federal financial assistance
programs, numerous federal agencies have implemented regulations under the Act. This Guide will cite ED implementing
regulations by way of example. However, a federal financial assistance recipient must comply with the implementing regulations of
the federal agencies from which it receives federal financial assistance.
80

Id. § 100.13(f).

81

Id. App. A to Part 100. This list predates enactment of the No Child Left Behind Act of 2001, among other laws, and thus
should not be considered exhaustive.
82

Id. § 100.5(e).
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A "recipient" generally is defined as any entity or person to which federal financial assistance
is extended, directly or through another recipient, including any successor, assign, or
transferee thereof, but excluding the ultimate beneficiary of assistance. 83
Title VI generally defines "program or activity" as all operations of state or local government
agencies; colleges, universities, and public elementary and secondary schools; private entities
that provide educational and other specified services or receive entity-wide federal
assistance; and joint ventures of any of the above. 84 The law applies to all operations of the
entity, not merely the program or activity that receives the federal financial assistance. 85
Accordingly, if a component of an independent elementary or secondary school receives
federal financial assistance, all operations of the school must comply with Title VI.

What are the law's requirements?
1. General nondiscrimination requirements
Title VI provides that "[n]o person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance." 86 ED
regulations implementing Title VI specify that such prohibited discrimination includes, for
example, taking any of the following actions based on race, color, or national origin:
Denying an individual any service, financial aid, or other benefit provided under the
program.
Providing any service, aid, or other benefit to an individual that is different, or is provided in
a different manner, from that provided to others under the program.
Subjecting an individual to segregation or separate treatment in any matter related to his or
83

Id. § 100.13(i).

84

42 U.S.C. § 2000d-4a; 34 C.F.R. § 100.13(g).

85

42 U.S.C. § 2000d-4a.

86

Id. § 2000d.
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her receipt of any service, aid, or other benefit under the program.
Restricting an individual in any way in the enjoyment of any advantage or privilege enjoyed
by others receiving any service, aid, or other benefit provided under the program.
Treating an individual differently from others in determining whether he or she satisfies any
admission, enrollment, quota, eligibility, membership, or other requirement or condition that
individuals must meet to be provided any service, aid, or other benefit provided under the
program.
Denying an individual an opportunity to participate in the program or otherwise affording
him or her an opportunity to do so that is different from that afforded others (except that
coverage of employment practices is limited, as described below).
Denying any person the opportunity to participate as a member of a planning or advisory
body that is an integral part of the program. 87
Title VI also prohibits federal financial assistance recipients from utilizing criteria or methods of
administration, either directly or through contracts with other parties, that have the effect of
subjecting individuals to discrimination on the basis of race, color, or national origin or that
have the effect of substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race, color, or national origin. 88 Such effects are
commonly referred to as "disparate impact." In determining the location or site of a facility,
federal financial assistance recipients may not make selections that have the effect of excluding
such individuals from programs subject to the regulation. 89
Title VI forbids use of intimidation or retaliation against persons asserting rights or filing

87

34 C.F.R. § 100.3(b)(1).

88

Id. § 100.3(b)(2).

89

Id. § 100.3(b)(3).
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complaints under the law. 90

2. Remedial action and voluntary affirmative action 91
Under certain conditions, where discriminatory practices were utilized in the past to exclude
individuals on the basis of race or nationality and have since been abandoned, but the
consequences of those practices continue to impede access to the benefit for members of the
previously excluded group (or groups), ED regulations require federal financial assistance
applicants and recipients to take affirmative steps to make the benefit fully available to members
of that group (or groups). 92 The regulations suggest that such affirmative action may include
special arrangements for obtaining referrals to the program or selection procedures that ensure
that previously underserved groups are adequately represented in the program, where the
normal information and outreach efforts required under the regulations have not mitigated the
adverse effects. 93
ED regulations permit federal financial assistance applicants and recipients that have never
discriminated against persons on the basis of race or nationality voluntarily to give special
consideration to race or national origin to make their program more accessible to
underrepresented groups. 94 As an illustration, the regulations note that a university that is not
adequately serving members of a particular racial or nationality group may establish "special
recruitment policies to make its program better known and more readily available to such group,
and take other steps to provide that group with more adequate service." 95 While not the subject
of this Guide, the U.S. Supreme Court and lower federal courts have decided a number of
90

Id. § 100.7(e)

91

The U.S. Supreme Court and lower federal courts have decided a number of significant cases relating to affirmative action.
See, e.g., Fisher v. Univ. of Texas at Austin, 136 S. Ct. 2198 (2016) (Fisher II); Fisher v. Univ. of Texas at Austin, 570 U.S. 297 (2013)
(Fisher I); Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 (2007); Gratz v. Bollinger, 539 U.S. 244 (2003);
Grutter v. Bollinger, 539 U.S. 306 (2003); Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995); City of Richmond v. J.A. Croson
Co., 488 U.S. 469 (1989); Grutter v. Bollinger, 288 F.3d 732 (2002), cert. granted, 123 S. Ct. 617 (2002); Taxman v. Board of Educ.
of Township of Piscataway, 91 F.3d 1547 (3d Cir. 1996), cert. granted, 521 U.S. 1117, cert. dismissed, 522 U.S. 1010 (1997);
Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994), cert. denied, 514 U.S. 1128 (1995).
92

34 C.F.R. § 100.5(h) (citing 34 C.F.R. § 100.3(b)(6)).

93

Id. (citing 34 C.F.R. § 100.6(d)).

94

Id. § 100.5(i).

95

Id.
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significant cases relating to affirmative action and admissions which may limit the parameters
set forth in these regulations.

3. Employment practices
Employment practices are generally exempt from Title VI. However, if a "primary objective" of
the federal financial assistance is to provide employment, a recipient may not discriminate on
the basis of race, color, or national origin in its employment practices. 96 Such programs include
those aimed at (i) reducing unemployment among participants or assisting them in meeting
subsistence needs through employment; (ii) assisting individuals in obtaining employment to
meet costs related to their education or training; (iii) providing work experience that contributes
to education or training; or (iv) providing remunerative activity to such individuals who because
of disability cannot readily be absorbed into the competitive labor market. 97 Discriminatory
practices are also prohibited where employment is not a primary objective of the covered
program but employment discrimination would have the effect of excluding individuals from
participation in the program on the basis of their race or national origin. 98

4. Assurances and covenants
Applications for federal financial assistance must include an "assurance" that the program will
be conducted, or the facility operated, in compliance with Title VI requirements. 99 In addition,
assistance that is provided in the form of a transfer of real property must be subject to a deed
covenant running with the land assuring that there will be no prohibited discrimination for the
period during which the property is used for the purpose for which the grant was given. 100 With
assistance that takes the form of improvements to real property, the recipient must agree to

96

Id. § 100.3(c)(1). This section of the regulations includes a non-exhaustive list of programs that ED has determined to
have employment as a "primary objective". See id.
97

Id.

98

Id. § 100.3(c)(3).

99

Id. § 100.4 (a), (b).

100

Id. § 100.4(a)(2).
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attach such a covenant to any subsequent transfer. 101

5. Reporting requirements
Recipients are required to submit compliance reports to federal officials charged with
enforcement of Title VI and to make available to those officials, upon request, such additional
information as is necessary for them to determine that the recipient is in compliance. 102 In
addition, recipients are required to make available to participants, beneficiaries and other
interested parties such information as is necessary to inform them of their rights under Title
VI. 103

Who administers the law?
The federal agencies from which a recipient receives federal financial assistance administer Title
VI. OCR is charged with ensuring that ED grantees are in compliance with Title VI. OCR is
charged with undertaking periodic compliance reviews of recipients of federal financial
assistance and with investigating complaints from individuals alleging discrimination (on their
own behalf or as representatives of a class of individuals). 104
Individuals may also bring suit to enforce Title VI. However, individuals may not sue to enforce
Title VI regulations prohibiting policies or actions that have the effect of discriminating on
members of a protected class, or so-called disparate impact discrimination. 105

What are the consequences of non-compliance?
If OCR finds a violation of Title VI or its implementing regulations, it will first attempt to resolve
101

Id.

102

Id. § 100.6(b), (c).

103

Id. § 100.6(d).

104

Id. § 100.7(a), (c).

105

Alexander v. Sandoval, 532 U.S. 275 (2001).
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the matter through informal means. 106 If a violation cannot be resolved informally, or if a
recipient refuses to provide the required assurances of compliance, as described above, ED may
seek to suspend or terminate existing federal financial assistance or refuse to grant or continue
new assistance. 107 The following steps must occur before an order suspending, terminating, or
refusing to grant or continue federal financial assistance can go into effect:

ED must advise the applicant or recipient of its failure to comply and must determine that
compliance cannot be secured voluntarily;
There must be an express finding on the record, after the recipient has been given an
opportunity for a hearing, of a failure to comply; and
The congressional committees with jurisdiction over the affected program must be notified,
and 30 days must elapse between notice and termination. 108
ED regulations describe the procedures that apply when ED determines to suspend, terminate
or refuse to grant or continue federal financial assistance based on an alleged violation of Title
VI. 109 Among other procedural protections, a recipient must be given notice of the alleged
violation (with detailed information regarding the basis of the allegation) and the time and place
of a hearing on the matter. The grantee may be represented by legal counsel at the hearing.
Termination actions are subject to review by a court. 110
In addition to termination actions, OCR may enforce Title VI through any other means
authorized by law, including referral to the U.S. Department of Justice ("DOJ"), with a
recommendation that proceedings be brought against the recipient to enforce the rights of the
United States under the assurance provided by the recipient or under any other applicable
106

34 C.F.R. § 100.7(d)(1).

107

Id. § 100.8(a), (b).

108

Id. § 100.8(c).

109

Id. § 100.9.

110

42 U.S.C. § 2000-d2.
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federal law. 111 OCR may not refer the matter to DOJ or take other authorized enforcement
action until the following have occurred:
OCR determines that it cannot obtain voluntary compliance;
The recipient has been notified of the violation and the action necessary to remedy that
violation; and
At least 10 days have passed since the notice of violation was mailed to the recipient. 112
During this 10-day period, OCR must make additional efforts to persuade the recipient to
comply with Title VI and implement the necessary corrective action. 113
Individuals who bring suit alleging Title VI violations may seek any available legal remedies,
including attorney's fees under 42 U.S.C. § 1988, compensatory damages, or an injunction. An
individual may not obtain punitive damages. 114

Additional resources
Many of Title VI provisions as described here are subject to exceptions or refinements as set
forth in Title VI and its implementing regulations and have been interpreted in judicial and
administrative case law, which are not addressed in this Guide. Additionally, various
administrations have issued or withdrawn guidance pertinent to Title VI; 115 which shift the
government’s position but do not themselves alter the law, and are not addressed in this Guide.

111

34 C.F.R. § 100.8(a).

112

Id. § 100.8(d).

113

Id.

114

Barnes v. Gorman, 536 U.S. 181 (2002).

115

See United States Dept. of Justice, Office of Public Affairs, Attorney General Jeff Sessions Rescinds 24 Guidance
Documents, https://www.justice.gov/opa/pr/attorney-general-jeff-sessions-rescinds-24-guidance-documents (last visited July 12,
2018).
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Title IX of the Education Amendments of 1972
Brief statement of the law
Title IX of the Education Amendments of 1972 ("Title IX") 116 and its implementing
regulations 117 generally prohibit discrimination on the basis of sex in education programs or
activities receiving federal financial assistance. In its focus on education programs, Title IX
differs to some extent from the Age Discrimination Act, Section 504, and Title VI, discussed in
this Guide.

To whom does the law apply?
Title IX and its implementing regulations apply to recipients of federal financial assistance that
is provided for education programs. 118

"Federal financial assistance" generally is defined as any of the following: (1) a grant or loan
of federal financial assistance, including funds made available for the acquisition,
construction, renovation, restoration or repair of a building or facility or any portion thereof
and scholarships, loans, grants, wages or other funds extended to any entity for payment to
or on behalf of students admitted to that entity, or extended directly to such students for
payment to that entity; (2) a grant of federal real or personal property or any interest therein,
including surplus property, and the proceeds of the sale or transfer of such property, if the
federal share of the fair market value of the property is not, upon such sale or transfer,
properly accounted for to the federal government; (3) provision of the services of federal
personnel; (4) sale or lease of federal property or any interest therein at nominal
consideration, or at consideration reduced for the purpose of assisting the recipient or in
recognition of public interest to be served thereby, or permission to use federal property or
116

20 U.S.C. §§ 1681-1688.

117

See, e.g., 34 C.F.R. pt. 106. Because each agency administers Title IX with respect to its federal financial assistance
programs, numerous federal agencies have implemented regulations under the Act. This Guide will cite ED implementing
regulations by way of example. However, a federal financial assistance recipient must comply with the implementing regulations of
the federal agencies from which it receives federal financial assistance.
118

20 U.S.C. § 1681; 34 C.F.R. §§ 106.11-106.17.
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any interest therein without consideration; and (5) any other contract, agreement, or
arrangement which has as one of its purposes the provision of assistance to any education
program or activity, except a contract of insurance or guaranty. 119
A "recipient" generally means any state or political subdivision thereof, or any
instrumentality of a state or political subdivision thereof, any public or private agency,
institution, or organization, or other entity, or any person, to which federal financial
assistance is extended directly or through another recipient and that operates an education
program or activity that receives such assistance. 120
Title IX generally defines "program or activity" as all operations of state or local government
agencies; colleges, universities, and public elementary and secondary schools; private entities
that provide educational and other specified services or receive entity-wide federal
assistance; and joint ventures of any of the above. 121 The law applies to all operations of the
entity, not merely the program or activity that receives the federal financial assistance.
Accordingly, if a component of an independent elementary or secondary school receives
federal financial assistance from ED, all operations of the school must comply with Title
IX. 122
As explained more fully below, Title IX prohibits sex-based discrimination in education
programs that receive federal financial assistance. The following entities are exempt from Title
IX coverage:
Educational institutions that are controlled by religious organizations, if compliance with
Title IX requirements would be inconsistent with the religious tenets of the controlling

119

34 C.F.R. § 106.2(g).

120

Id. § 106.2(i).

121

Id. § 106.2(h).

122

Courts have differed as to whether Title IX applies to a recipient's entire operation or only to the recipient's education
programs and activities. See, e.g., Cohen v. Brown Univ., 991 F.2d 888, 894 (1st Cir. 1993) ("[I]f any arm of an educational
institution received federal funds, the institution as a whole must comply with Title IX's provisions[.]"); Preyer v. Dartmouth
College, 968 F. Supp. 20, 25 (D.N.H. 1997) (Title IX applies "only to those operations of a college or university that are educational
in nature or bear some relation to the education goal of the institution").
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organizations. 123
Educational institutions that prepare individuals for service in the military or in the
merchant marine. 124
Fraternities and sororities, Boys State and Boys Nation and Girls State and Girls Nation
conferences, father-son and mother-daughter activities, and beauty pageants. 125 ED
regulations implementing Title IX also exempt Girl Scout, Boy Scout, Camp Fire Girl, YMCA
and YWCA programs, and voluntary youth service organizations. 126
In addition, with regard to admissions policies, Title IX applies only to institutions of vocational
education, professional education, and graduate higher education, and to public institutions of
undergraduate higher education. 127
For Title IX purposes, "educational institution" is defined to include any public or private
preschool, elementary, or secondary school, or any institution of vocational, professional, or
higher education. 128 In cases where an institution is made up of more than one school, college,
or department that are administratively separate units, the term means each school, college or
department, taken separately. 129 However, Title IX covers any education program or activity
supported with federal financial assistance regardless of whether it is sponsored by an
"educational institution" or another entity. 130

123

20 U.S.C. § 1681(a)(3).

124

Id. § 1681(a)(4).

125

Id. § 1681(a)(6), (7), (8), (9).

126

34 C.F.R. § 106.14.

127

20 U.S.C. § 1681(a)(1).

128

Id. § 1681(c).

129

Id.

130

34 C.F.R. § 106.1.
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What does the law require?
1. General nondiscrimination requirements
Title IX provides that "[n]o person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination under any
education program or activity receiving Federal financial assistance." 131 Prohibited sex
discrimination includes sexual harassment. 132 As described below, implementing regulations
prohibit discrimination on the basis of sex in a variety of contexts.

2. Admissions
ED regulations forbid sex-based discrimination in admissions. 133 As explained above, that
prohibition applies only to vocational education, professional education, graduate higher
education, and public undergraduate higher education institutions.

3. Education programs and activities
ED regulations forbid sex-based discrimination in education programs and activities. 134
Recipients may not exclude from participation in, deny the benefits of, or otherwise subject to
discrimination, any person, on the basis of sex, in "any academic, extracurricular, research,
occupational training, or other education program or activity." 135 For example, ED regulations
provide that recipients may not do the following:
Treat one person differently from another on the basis of sex in determining whether such

131

20 U.S.C. § 1681(a).

132

See United States Dept. of Education, Office for Civil Rights, Revised Sexual Harassment Guidance: Harassment of
Student By School Employees, Other Students, or Third Parties (2001),
https://www2.ed.gov/about/offices/list/ocr/docs/shguide.html (last visited June 19, 2018).
133

34 C.F.R. § 106.21.

134

Id. § 106.31.

135

Id.
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person satisfies any requirement or condition for the provision of any aid, benefit or service;
Provide different aid, benefits or services, or provide aid, benefits or services in a different
manner on the basis of sex;
Deny any person any aid, benefit or service on the basis of sex;
Subject any person to different rules of behavior, sanctions, or other treatment on the basis of
sex;
Apply any rule concerning the domicile or residence of a student or applicant, including
eligibility rules for in-state fees and tuition, on the basis of sex;
Aid in discrimination against any person by providing significant assistance to entities that
discriminate on the basis of sex; or
Otherwise limit any person in the enjoyment of any right, privilege, advantage or opportunity
on the basis of sex. 136
An exception to these prohibitions is provided for programs of study in foreign countries
administered by a recipient but funded by foreign or domestic wills or trusts or foreign
governments, where participation is limited to members of one sex, provided that reasonable
opportunities for similar study by members of the other sex also are made available by the
recipient institution. 137
A recipient generally may not provide any course only to members of one sex, or refuse or
require participation in particular courses by any of its students on the basis of sex. 138
However, classes or portions of classes in elementary and secondary schools dealing primarily

136

Id.

137

Id.

138

Id. § 106.34(a).
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with human sexuality may be conducted in separate sessions for girls and boys. 139 In addition,
physical education instructors may separate students by sex during participation in wrestling,
boxing, ice hockey, basketball, and other sports that involve bodily contact. 140 Distinctions on
the basis of vocal range or quality that result in choruses of one or predominantly one sex also
are allowed. 141
A recipient that “operates a nonvocational coeducational elementary or secondary school may
provide nonvocational single-sex classes or extracurricular activities” if each such class or
activity is based on an “important objective” of the recipient and the single-sex nature of the
class or activity is “substantially related to achieving that objective.” 142 An “important
objective” may involve enhancing the educational achievement of a recipient’s students through
an “overall established policy to provide diverse educational opportunities” or meeting the
“particular, identified educational needs” of the recipient’s students. 143 Students’ participation
in the single-sex class or activity must be “completely voluntary.” 144 In addition, the recipient is
required to carry out its “important objective” in an “evenhanded manner” and must provide to
“all other students, including students of the excluded sex, a substantially equal coeducational
class or extracurricular activity in the same subject or activity.” 145 The recipient must evaluate
single-sex classes and activities at least every two years in accordance with ED regulations. 146
ED regulations prohibit sex-based discrimination in the guidance of students or applicants and
specify that entities using testing or other instruments for the appraisal and counseling of
students may not use different materials for students on the basis of their sex or use materials
139

Id. § 106.34(a)(3).

140

Id. § 106.34(a)(1).

141

Id. § 106.34(a)(4).

142

Id. § 106.34(b). This provision of ED’s regulations does not apply to interscholastic, club, or intramural athletics, which
are covered by separate provisions in the regulations. Id. § 106.34(b)(5).
143

Id. § 106.34(b)(1)(i).

144

Id. § 106.34(b)(1)(iii).

145

Id. § 106.34(b)(1)(ii),(iv).

146

Id. § 106.34(b)(4).
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that permit or require different treatment of students on that basis unless it is necessary to
overcome sex bias. 147 In addition, where the use of a counseling test or other instrument results
in a substantially disproportionate representation of one sex in a particular course of study, the
school is required to assure itself that such disproportion is not the result of discrimination in
the test or its application. 148 Where a school finds a substantial imbalance of students in a
particular class, it is also required to ensure that the imbalance is not due to discrimination by
counselors. 149

4. Financial aid
A recipient may not discriminate in the provision of financial aid on the basis of sex or treat
persons of one sex differently from persons of the other sex with regard to marital or parental
status. 150 However, a recipient may administer sex-specific scholarships, fellowships, or other
forms of financial assistance established pursuant to a will, trust, or bequest, so long as the
overall effect of the award is not discrimination on the basis of sex. 151 ED regulations provide
guidelines on achieving such a result. If a recipient provides athletic scholarships to student
athletes, "reasonable opportunities" for such awards must be provided to members of each sex
in proportion to their participation rates in interscholastic or intercollegiate athletics. 152

5. Housing and health benefits
A recipient may not discriminate in providing housing, or in its cost or quality of the housing, on
the basis of sex. 153 However, a recipient may provide separate housing on the basis of sex. 154 A

147

Id. § 106.36.

148

Id.

149

Id.

150

Id. § 106.37.

151

Id.

152

Id.

153

Id. § 106.32.

154

Id.

35

recipient also may not discriminate on the basis of sex in providing medical, hospital, accident
or life insurance benefits to students. 155 A recipient is not prohibited, however, from providing,
or failing to provide, a benefit that is used predominantly or entirely by one sex. 156 In addition,
Title IX expressly states that it neither requires nor prohibits recipients to provide abortionrelated services. 157

6. Athletics
A recipient may not discriminate in athletic programs on the basis of sex. ED regulations
provide:
“No person shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, be treated differently from another person or otherwise be discriminated against
in any interscholastic, intercollegiate, club or intramural athletics offered by a recipient, and
no recipient shall provide any such athletics separately on such basis.” 158
ED regulations allow separate teams for male and female athletes under certain
circumstances. 159 Where a team is operated for only one sex, and athletic opportunities for the
other sex have previously been limited, members of the excluded sex must be allowed to try out
for the team unless the sport involved is a contact sport. 160
A recipient must provide equal athletic opportunities for members of both sexes. 161 Factors to
be considered in determining whether opportunities are equal include: whether the selection of
sports and levels of competition effectively accommodate the interests and abilities of members

155

Id. § 106.39.

156

Id.

157

20 U.S.C. § 1688.

158

34 C.F.R. § 106.41(a).

159

Id. § 106.41(b).

160

Id.

161

Id. § 106.41(c).
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of both sexes; the provision of equipment and supplies, locker rooms and other facilities; the
assignment and compensation of coaches and tutors; and a number of other considerations. 162
While unequal aggregate expenditures for members of each sex or for male and female teams do
not constitute noncompliance with Title IX, the failure to provide adequate funds for teams for
one sex may be considered in assessing equality of opportunity. 163

7. Employment practices
Under Title IX, discrimination on the basis of sex in employment and recruitment for
employment is prohibited. 164 In addition, a recipient is barred from contracting with
employment or referral agencies, unions, or benefits administrators whose policies or practices
have the effect of discriminating against applicants or employees on the basis of sex. 165 This
section of the law applies to hiring; promotion; assignments; compensation and other benefits;
the terms of collective bargaining agreements; and any other term, condition, or privilege of
employment. 166
A recipient also is prohibited from using any test or criterion for employment that has the effect
of discriminating on the basis of sex, unless use of the test can be shown to predict successful
performance in the position in question, and alternative, nondiscriminatory tests or criteria are
not available. 167 A recipient may not recruit primarily or exclusively from institutions from
which applicants are predominantly or entirely members of one sex if such recruitment has the
effect of discrimination on the basis of sex. 168 Where an employer has been found to be
currently discriminating on the basis of sex, or to have discriminated on that basis in the past, it
must recruit members of the excluded sex to overcome the effects of the past or present
162

Id.

163

Id.

164

Id. § 106.51.

165

Id.

166

Id.

167

Id. § 106.52.

168

Id. § 106.53.
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discrimination. 169
A recipient may take employment actions that would otherwise be prohibited by Title IX if it can
be shown that sex is a bona-fide occupational qualification for the affected position. 170
However, neither stereotyped characterizations of one or the other sex nor the preferences of
recipients, their employees, or their students are acceptable evidence that sex is such a bona fide
qualification. 171

8. Assurances and affirmative action
Recipients of federal financial assistance for education programs are required to provide
assurances to the granting agency that they will operate their programs in compliance with Title
IX. 172 In addition, recipients are required to undertake self-evaluations to determine whether
their policies and practices comply with Title IX, to modify those that do not comply, and to take
affirmative steps to eliminate existing sex discrimination and the effects of past sex
discrimination through remedial action. 173 Recipients also may take affirmative action to
overcome the effects of societal conditions that result in limited participation by persons of one
sex, even where no finding of discrimination has been made. 174

9. Other requirements
A recipient must designate at least one employee to coordinate its Title IX compliance efforts
and publish procedures providing for prompt and equitable resolution of any employee or
student complaints that might arise under Title IX. 175 A recipient must make continuing efforts
to inform employees and applicants for employment, students and parents of elementary and
169

Id.

170

Id. § 106.61.

171

Id.

172

Id. § 106.4.

173

Id. § 106.3(a), (c).

174

Id. § 106.3(b).

175

Id. § 106.8.
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secondary school students, and other relevant parties (i.e., unions, sources of referrals) of its
policy of compliance with Title IX. 176

Who administers the law?
OCR enforces Title IX. Although Title IX covers sex-based employment discrimination, OCR
generally refers employment-related complaints to the Equal Employment Opportunity
Commission ("EEOC"). 177
OCR's administration of Title IX follows the procedures used for enforcement of Title VI. 178
This Guide references those enforcement procedures at page 26.
Individuals may also bring suit to challenge alleged violations of Title IX. 179

What are the consequences of non-compliance?
As noted above, ED's enforcement of Title IX, including with respect to the penalties imposed on
violators, is generally in accordance with its procedures enforcing Title VI. 180 This Guide
references those procedures at page 26.
Individuals bringing suit under Title IX may seek any available legal remedies, including

176

Id. § 106.9.

177

See United States Dept. of Education, Office for Civil Rights, Sex Discrimination: Overview of the Law,
https://www2.ed.gov/policy/rights/guid/ocr/sexoverview.html (last visited June 19, 2018).
178

34 C.F.R. § 106.71; see id. § 104.71 (referencing 34 C.F.R. §§ 100.6 to 100.11 and 34 C.F.R. pt. 101).

179

Because courts generally interpret Title IX coextensively with Title VI, the Supreme Court's decision prohibiting private
suits to enforce Title VI's disparate impact regulations may likewise prohibit private suits under Title IX's disparate impact
regulations. See Alexander v. Sandoval, 532 U.S. 275 (2001).

180

See 34 C.F.R. § 104.71.
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attorney's fees under 42 U.S.C. § 1988, compensatory damages, or an injunction. 181

Additional resources
Many Title IX provisions as described here are subject to exceptions or refinements as set forth
in Title IX and its implementing regulations and have been interpreted in judicial and
administrative law and guidance, which this Guide does not address. OCR has provided a
summary of Title IX's requirements. OCR also has posted on its webpage a number of sources
for information regarding sexual harassment and gender equity in athletics. All of these
resources may be found at www.ed.gov/about/offices/list/ocr/publications.html#TitleIX.
Through OCR, various administrations have issued or withdrawn guidance pertinent to Title IX;
those guidance materials and any related recent government actions are not addressed in this
Guide. 182

181

Because courts generally interpret Title IX coextensively with Title VI, the Supreme Court's holding that punitive damages
may not be awarded in private suits under Title VI and Section 504 may likewise prohibit awards of punitive damages in private
suites under Title IX. See Barnes v. Gorman, 536 U.S. 181 (2002).

182

See United States Dep’t of Education, Department of Education Issues New Interim Guidance on Campus Sexual
Misconduct, https://www.ed.gov/news/press-releases/department-education-issues-new-interim-guidance-campus-sexualmisconduct (last visited July 12 2018).
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Workplace laws
Drug-Free Workplace Act of 1988
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Drug-Free Workplace Act of 1988
Brief statement of the law
The Drug-Free Workplace Act of 1988 ("DWA"), as amended, 183 and its implementing
regulations 184 generally require recipients of federal awards and federal contractors to maintain
drug-free workplaces.

To whom does the law apply?
The DWA and its implementing regulations apply to all entities that receive awards directly
from any federal agency, 185 including formula grants that have no application process. 186 An
“award” includes a federal grant or cooperative agreement, in the form of money or property in
lieu of money, but not loans, loan guarantees, interest subsidies, insurance, direct
appropriations, veterans' benefits awarded to individuals, or technical assistance in the form of
service rather than money. 187 Because only entities that receive awards directly from a federal
agency are considered “recipients” under the DWA’s implementing regulations, 188 the
regulations do not apply to recipients of sub-grants that originate at a federal agency but pass
through a state or local government. 189

What does the law require?
The DWA requires each recipient to agree that it will provide a drug-free workplace, as a
183

41 U.S.C. §§ 8101-8106.

184

See Government-wide Requirements for Drug-Free Workplace (Financial Assistance), 68 Fed. Reg. 66,534, 66,557-60
(Nov. 26, 2003) ("Drug-Free Workplace Regulations”) and 48 C.F.R. §§ 23.500-23.506. Most federal agencies have adopted these
regulations.
185

The Drug-Free Workplace Regulations explain that they carry out the portion of the DWA that applies to grants. DrugFree Workplace Regulations, 68 Fed. Reg. at 66,557. The regulations also apply the DWA’s provisions to cooperative agreements
and other financial assistance awards, “as a matter of Federal Government policy." Id. at 66,557-58.
186

Id. at 66,559-60 (defining “award”).

187

Id.

188

Id. at 66,560.

189

With some exceptions, the DWA also governs all government contracts with individuals and government contracts with
others that are in amounts over $100,000 and are performed in the United States. 48 C.F.R. § 23.501; id. § 2.101.
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condition for receiving any award. 190 The commitment to provide a drug-free workplace
includes a commitment to:
Publish a statement notifying employees that the unlawful manufacture, distribution,
dispensing, possession or use of controlled substances is prohibited in the workplace and
specifying what actions will be taken against employees who violate such prohibition;
Require that each employee engaged in the performance of the grant or contract receive a
copy of this published statement;
Notify employees, in the published statement, that as a condition of their employment under
the grant or contract, they must abide by the terms of the statement and notify the employer
in writing within five days of any conviction for violating any criminal drug statute in the
workplace;
Notify the grantor agency or contracting officer in writing within 10 days after learning of an
employee's conviction for violating a criminal drug statute in the workplace (notice should
include position title of the convicted employee);
Take one of the following actions with regard to an employee so convicted:
(1) take appropriate personnel action, up to and including termination; or
(2) require satisfactory participation in an approved drug abuse assistance or rehabilitation
program;
Establish an ongoing drug-free awareness program to inform employees about the dangers of
drug abuse in the workplace, the grantee's or contractor's policy of maintaining a drug-free
workplace, any drug counseling, rehabilitation and employee assistance programs, and the
penalties employees may suffer for drug abuse violations in the workplace; and
Make a good faith effort to continue to maintain a drug-free workplace through the foregoing

190

Drug-Free Workplace Regulations, 68 Fed. Reg. at 66,558-59. Government contractors also must agree to provide a drugfree workplace in order to be eligible for a contract. 48 C.F.R. § 23.504.
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measures. 191

Who administers the law?
Individual agency heads, their official designees, and contracting officers determine when a
grantee or contractor has violated the DWA. 192

What are the consequences of non-compliance?
Failure to certify compliance with the DWA may prevent an entity from receiving an award from
a federal agency. 193
In addition, an award recipient or contractor violates the DWA by failing to take the actions
specified above, or indicating that it is not making a good faith effort to provide a drug-free
workplace due to the number employees convicted of criminal drug statutes in the recipient’s or
contractor’s employ. 194 When an award recipient commits such violations, payments under the
award may be suspended, the award may be suspended or terminated, or the award recipient
may be suspended or debarred for a specified period of time, not to exceed five years. 195

Additional Resources
Many of the DWA provisions as described here are subject to exceptions or refinements as set
forth in the DWA and its implementing regulations and have been interpreted in judicial and
administrative interpretations, which are not addressed in this Guide. Award recipients or
contractors subject to the DWA may consult their funding agency or agencies for additional
guidance regarding applicable requirements.

191

41 U.S.C. §§ 8102(a)(1), 8103(a)(1); Drug-Free Workplace Regulations, 68 Fed. Reg. at 66,558-59; 48 C.F.R. § 23.504.

192

Drug-Free Workplace Regulations, 68 Fed. Reg. at 66,559; 48 C.F.R. § 23.506.

193

Drug-Free Workplace Regulations, 68 Fed. Reg. at 66,559.

194

Id. at 66,559; 48 C.F.R. § 23.506.

195

41 U.S.C. § 8103(b). Suspension or termination of payment and suspension or debarment proceedings shall be conducted
in accordance with all applicable laws, including Executive Order 12549. Id. Executive Order 12549 called for development of a
government-wide debarment and suspension system for transactions with federal agencies. See 51 Fed. Reg. 6370 (Feb. 18, 1986);
see also 5 C.F.R. §§ 919.100-919.1020 (implementing regulations).
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Student privacy laws
Family Educational Rights and Privacy Act
Military recruiting – 10 U.S.C. § 503.
Protection of Pupil Rights Amendment
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Family Educational Rights and Privacy Act
Brief statement of the law
The Family Educational Rights and Privacy Act ("FERPA"), as amended, 196 and its
implementing regulations, 197 generally require schools to comply with certain policies regarding
student education records and personally identifiable information contained in such records.

To whom does the law apply?
FERPA and its implementing regulations apply only to schools that receive funds under a
program administered by the Secretary of Education. A school is a recipient of such funds if the
funds (1) are provided to the school by grant, cooperative agreement, contract, subgrant, or
subcontract or (2) are provided to students attending the school and the funds may be paid to
the school by those students for educational purposes. 198 If a school receives funds under
programs administered by the Secretary of Education, FERPA applies to the school as a whole,
including each of its components (such as a department within a school). 199

What does the law require?
1. Key definitions

FERPA and its implementing regulations require schools to comply with certain policies
regarding student "education records" and "personally identifiable information" contained in
such records. A "record" is "any information recorded in any way, including, but not limited to,
handwriting, print, computer media, video or audio tape, film, microfilm, and microfiche." 200
196

20 U.S.C. § 1232g.

197

34 C.F.R. pt. 99.

198

Id. § 99.1.

199

Id.

200

Id. § 99.3.
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An "education record" is defined to include, with certain exceptions, records that "(i) contain
information directly related to a student; and (ii) are maintained by an educational agency or
institution or by a person acting for such agency or institution." 201 A student's "personally
identifiable information" includes, but is not limited to (a) the student's and family members'
names and addresses, (b) a “personal identifier, such as the student’s social security number,
student number, or biometric record,” (c) “[o]ther indirect identifiers, such as the student’s date
of birth, place of birth, and mother’s maiden name,” (d) “[o]ther information that, alone or in
combination, is linked or linkable to a specific student that would allow a reasonable person in
the school community, who does not have personal knowledge of the relevant circumstances, to
identify the student with reasonable certainty,” or (e) information sought by an individual who
the school “reasonably believes knows the identity of the student to whom the education record
relates.” 202
FERPA generally provides certain protections and rights to parents and "eligible students" with
respect to disclosure and review of education records. An "eligible student" is a student who is
18 or older or is attending a postsecondary institution. 203 When a student becomes an "eligible
student", protections and rights afforded the student's parents under FERPA are transferred to
the eligible student. 204

2. Disclosure requirements
With certain notable exceptions, FERPA generally requires written consent of a parent or
eligible student before a school may disclose the student's education records or personally
identifiable information contained in those records. 205 Consent must be written, signed, and
dated and must specify the records that may be disclosed, the purpose of the disclosure, and the

201

20 U.S.C. § 1232g(a)(4); see 34 C.F.R. § 99.3.

202

34 C.F.R. § 99.3.

203

Id.

204

Id. § 99.5.

205

20 U.S.C. § 1232g(b); 34 C.F.R. §§ 99.30, 99.31.
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party or class of parties to whom the disclosure may be made. 206 "Disclosure" means "to permit
access to or the release, transfer, or other communication of personally identifiable information
contained in education records by any means, including oral, written, or electronic means, to
any party except the party identified as the party that provided or created the record." 207
FERPA and its implementing regulations specify the circumstances under which nonconsensual disclosure of education records is permitted. 208 For example:
Written consent is not required for disclosure of student information to school officials,
including teachers, who the school has determined have legitimate educational interests in
the information. 209 If the school has a policy of disclosing education records to such school
officials, it must annually notify parents and eligible students of its "criteria for determining
who constitutes a school official and what constitutes a legitimate educational interest." 210
Written consent is not required for release of information that the school has designated as
"directory information." 211 "Directory information" includes, but is not limited to, "the
student's name; address; telephone listing; electronic mail address; photograph; date and
place of birth; major field of study; grade level; enrollment status (e.g., undergraduate or
graduate, full-time or part-time); dates of attendance; participation in officially recognized
activities and sports; weight and height of members of athletic teams; degrees, honors and
awards received; and the most recent educational agency or institution attended." 212
Directory information also includes “a student ID number, user ID, or other unique personal
206
34 C.F.R. § 99.30. ED regulations provide that a signed, dated, and written consent “may include a record and signature
in electronic form that – (1) Identifies and authenticates a particular person as the source of the electronic consent; and (2) Indicates
such person’s approval of the information contained in the electronic consent.” Id. § 99.30(d).
207

Id. § 99.3.

208

20 U.S.C. § 1232g(b); 34 C.F.R. § 99.31.

209
20 U.S.C. § 1232g(b)(1)(A); 34 C.F.R. § 99.31(a)(1). School officials may include contractors, consultants, volunteers, or
other parties to whom a school has “outsourced institutional services or functions” for which the school “would otherwise use
employees” if the outside party is “under the direct control” of the school with respect to the “use and maintenance of education
records” and is subject to the implementing regulations’ requirements “governing the use and redisclosure of personally identifiable
information from education records.” 34 C.F.R. § 99.31(a)(1)(i)(B).
210

34 C.F.R. § 99.7(a)(3)(iii).

211

Id. § 99.37.

212

Id. § 99.3; see 20 U.S.C. §§ 1232g(a)(5)(A), 1232g(b)(1); 34 C.F.R. §§ 99.31(a)(11), 99.37.

48

identifier used by the student for purposes of accessing or communicating in electronic
systems, but only if the identifier cannot be used to gain access to education records except
when used in conjunction with one or more factors that authenticate the user’s identity, such
as a personal identification number (PIN), password, or other factor known or possessed only
by the authorized user.” 213 A student’ social security number is not directory information. 214
A school must give "public notice" of the types of personally identifiable information that it
has designated as directory information. 215 A parent or eligible student may object in writing
to a school's designation of any or all of the student's personal information as directory
information. 216 If a student objects, the school may not release what would ordinarily be
directory information about that student without written consent. 217 A parent or eligible
student may not, however, object to disclosures of the student’s name, identifier, or
institutional email address in a class in which the student is enrolled, or prevent a school
from requiring a student to wear or disclose and ID card or badge that exhibits directory
information. 218
Schools should consult ED regulations for a complete list of the circumstances under which a
school may disclose education records without consent.

3. Recordkeeping and redisclosure requirements
A school must maintain a record of each request for access to and each disclosure of personally
identifiable information in a student's education records to persons other than the parent or
student or certain other parties. 219 Generally, a school may disclose personally identifiable
information from an education record only on the condition that the party to whom the

213

34 C.F.R. § 99.3.

214

Id.

215

20 U.S.C. § 1232g(a)(5)(B); 34 C.F.R. § 99.37.

216

20 U.S.C. § 1232g(a)(5)(B); 34 C.F.R. § 99.37.

217

20 U.S.C. § 1232g(a)(5)(B); 34 C.F.R. § 99.37.

218

34 C.F.R. § 99.37(c).

219

20 U.S.C. § 1232g(b)(4)(A); 34 C.F.R. § 99.32.
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information is disclosed will not disclose the information to any other party without written
consent. 220 This requirement does not prohibit schools from disclosing such information “with
the understanding that the party receiving the information may make further disclosures of the
information” on the school’s behalf if the disclosures are otherwise consistent with FERPA and
any recordkeeping requirements are met. 221

4. The USA PATRIOT Act
The USA PATRIOT Act, which Congress enacted in response to the September 11, 2001 terrorist
attacks, amended FERPA to permit a school to disclose education records—without consent or
knowledge of the student or parent—to the United States Attorney General or his designee in
response to an ex parte order related to a terrorism investigation or prosecution. 222 The
Attorney General may designate a United States Assistant Attorney General or a higher ranking
official. 223 A court must issue an ex parte order for education records if the Attorney General or
his designee certifies to the court that "specific and articulable facts" support the request and the
education records are relevant to a terrorism investigation or prosecution. 224 A school need not
record a disclosure pursuant to such an order. 225 In addition, unlike other FERPA provisions
permitting disclosure of education records, a school "shall not be liable to any person" for good
faith disclosure of education records in response to such an order. 226

5. Inspection of and amendments to education records
FERPA also gives parents and eligible students the right to inspect, review and request
amendment of the student's education records. 227 A school must respond to a request for
220

20 U.S.C. § 1232g(b)(4)(B); 34 C.F.R. § 99.33.

221

34 C.F.R. § 99.33(b)(1).

222

USA PATRIOT Act of 2001, Pub. L. No. 107-56, 115 Stat. 272, § 507 (Oct. 26, 2001); see also 34 C.F.R. § 99.31(a)(9)(ii)(C).

223

20 U.S.C. § 1232g(j).

224

Id.

225

Id.

226

Id.

227

34 C.F.R. §§ 99.10, 99.20.
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access to records within 45 days after it has received the request, and must respond to
reasonable requests to explain or interpret the records. 228 A school may ordinarily charge a fee
for copying requested records. 229 FERPA generally does not give a parent or eligible student
the right to inspect records of another student, financial records of the student's parents, or
letters of recommendation as for which the student has waived his or her right of review. 230
In the event that a parent or eligible student believes records relating to the student contain
information that is inaccurate, misleading or in violation of the student's privacy rights, FERPA
sets forth procedures according to which the school must respond to the amendment request.
The school must decide whether to amend the record within "a reasonable time" after it receives
such a request, and if it decides not to amend the record, it must inform the parent or eligible
student of his or her right to a hearing. 231 At the parent's or eligible student's request, the
school must hold a hearing that gives the requestor a full and fair opportunity to present
evidence and that complies with other procedural requirements set forth in FERPA regulations.
If the school determines not to amend the record as requested, the parent or eligible student has
the right to place a statement in his or her record commenting on the contested information
and/or stating why he or she disagrees with the school's determination. 232

6. Annual notice requirements
FERPA requires that schools annually notify parents and eligible students of their rights under
FERPA. 233 A school may provide this notice by any means that are reasonably likely to inform
parents or eligible students of their rights. 234

228

Id. § 99.10.

229

Id. § 99.11.

230

Id. § 99.12.

231

Id. § 99.20.

232

Id. § 99.21.

233

Id. § 99.7.

234

Id.
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Who administers the law?
ED's Family Policy Compliance Office ("FPCO") administers FERPA.

What are the consequences of non-compliance?
If ED determines that a school has violated FERPA, it may terminate the school's funding under
ED-administered programs. If ED finds that a third party improperly redisclosed personally
identifiable information, the school may not allow that third party access to such information for
at least five years. 235 Individuals may not bring private actions under FERPA. 236

Additional resources
Many of the FERPA provisions as described here are subject to exceptions or refinements as set
forth in the statute and regulations and have been interpreted in case law and ED letter rulings,
which are not addressed in this Guide. The Family Educational Rights and Privacy Act: A
Legal Compendium (Steven J. McDonald, ed., 2d ed. 2002), available from the National
Association of College and University Attorneys, is a useful resource. Other good sources are
The AACRAO 2013 FERPA Guide, available from the American Association of Collegiate
Registrars and Admissions Officers (www.aacrao.org), and the FPCO website
(www.ed.gov/policy/gen/guid/fpco/index.html?exp=0). In addition, NAIS has many documents
relating to educational records and independent schools on its web site.

235

Id. § 99.67(e).

236

Gonzaga Univ. v. Doe, 536 U.S. 273 (2002).
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Military recruiting – 10 U.S.C. § 503
NAIS has a very thorough article on military recruiting in independent schools. Click on this link
to access this document: http://www.nais.org/Articles/SiteAssets/Pages/Is-Your-SchoolRequired-to-Give-Military-Recruiters-Access-to-Your-Students/MilitaryRecruiterAccess.pdf.
Or, you may search the NAIS web site for the document entitled: Is Your School Required to
Give Military Recruiters Access to Your Students?
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Protection of Pupil Rights Amendment
Brief statement of the law
The Protection of Pupil Rights Amendment ("PPRA") 237 generally provides certain rights to
parents in connection with elementary and secondary schools that survey minor children, collect
information from students for marketing purposes, or perform certain non-emergency medical
examinations.

To whom does the law apply?
Certain PPRA provisions apply to surveys funded by ED and require schools or contractors
administering such surveys to take certain action. 238 Other PPRA provisions apply to surveys
funded by third parties and require "local educational agencies" that receive funds under any ED
program to take certain action with respect to such surveys. 239 The PPRA defines "local
educational agencies" ("LEAs") to include elementary schools, secondary schools, school
districts, or local boards of education. 240 Thus, the PPRA apparently applies to independent
elementary and secondary schools that receive funds under any ED program. This is a different
definition than many ED program applications, as LEAs are usually defined only in the context
of public schools.

What does the law require?
The PPRA provides certain rights to parents in connection with schools that survey minor
children, collect information from students for marketing purposes, or perform certain nonemergency medical examinations. The No Child Left Behind Act of 2001 (the "NCLB Act")
significantly amended the PPRA to apply to non-ED funded surveys as well as ED-funded

237

20 U.S.C. § 1232h.

238

Id. § 1232h(a), (b).

239

Id. § 1232h(c).

240

Id. § 1232h(c)(6)(C).
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surveys. 241 To date, ED has not promulgated regulations implementing the NCLB Act's
amendments to the PPRA.

1. ED-funded surveys
Under the PPRA, schools must make available to parents materials that will be used in
connection with any ED-funded survey, analysis, or evaluation report. 242 In addition, a school
must obtain prior written consent of the student (if the student is an adult or emancipated
minor) or the parent (if the student is an unemancipated minor) before the student can be
required to participate in an ED-funded survey, analysis, or evaluation that reveals information
regarding at least one of the following eight items:
political affiliations or beliefs of the student or parents

mental or psychological problems of the student or student's family

sex behavior or attitudes

illegal, anti-social, self-incriminating, or demeaning behavior

critical appraisals of other individuals with whom respondents have close family relations

legally recognized privileged or analogous relationships, such as those of lawyers, physicians,
and ministers

religious practices, affiliations, or beliefs of student or parent

income (other than that required by law to determine eligibility for student aid under the

241

See Pub. L. 107-110, Title X, § 1061.

242

Id. § 1232h(a).
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relevant program). 243

2. Third-party-funded surveys
The PPRA provides that an LEA that receives funds under ED programs must develop and adopt
policies, in consultation with parents, on matters related to surveys funded by third parties and
physical examinations or screening that the LEA administers. 244 In particular, the policies
must address:
Parents' rights to inspect upon request a survey created by a third party before the survey is
administered or distributed by a school to a student and applicable procedures related to
such right.
Arrangements to protect student privacy in the event of the administration or distribution of
a survey to a student that contains at least one of the eight items listed above in connection
with ED-funded surveys.
Parents' right to inspect, upon request, any instructional material used as part of the
educational curriculum for the student and procedures for granting such requests.
Administration of physical examinations or screenings that the school may administer to a
student.
Collection, disclosure, or use of information collected from students for the purpose of
marketing or selling that information, including arrangements to protect student privacy.
Parents' right to inspect, upon request, any instrument used in the collection of personal
information for the purpose of marketing or selling before the instrument is administered or
distributed to a student and procedures for granting such requests. 245
LEAs must notify parents of the above policies. 246 At a minimum, the LEA must provide such
notice annually, at the beginning of the school year, and within a reasonable period of time after
any substantive change to such policies. In the notification, LEAs must offer parents and, where
243

Id. § 1232h(b).

244

Id. § 1232h(c)(1).

245

Id.

246

Id. § 1232h(c)(2).
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appropriate, students, an opportunity to remove the student from participation in the following
activities:

Activities involving the collection, disclosure, or use of personal information collected from
students for the purpose of marketing or selling that information.
The administration of any non-ED-funded survey containing at least one of the eight items of
information described above in connection with ED-funded surveys.
Any non-emergency, invasive physical examination or screening that is required as a
condition of attendance, is administered by the school and scheduled by the school in
advance, and is not necessary to protect the immediate health and safety of the student or
other students. 247
The notice must inform parents of the approximate dates on which the above activities will
occur. 248
PPRA requirements related to activities involving the collection and disclosure of personal
information from students for marketing purposes does not apply to the collection, disclosure,
or use of such information for the exclusive purpose of developing, evaluating, or providing
educational products or services for, or to, students or educational institutions. 249 For example,
the requirements do not apply to college or other postsecondary recruitment; book clubs,
magazines, and programs providing access to low-cost literacy products; curriculum and
instructional materials used by elementary and secondary schools; tests and assessments used
by elementary and secondary schools to provide cognitive, evaluative, diagnostic, clinical,
aptitude, or achievement information about students; the sale of products or services to raise

247

Id.

248

Id.

249

Id. § 1232h(c)(4).
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funds for school-related or education-related activities; and student recognition programs. 250

Rights provided to parents under the PPRA transfer from the parent to the student when the
student turns 18 years old or is an emancipated minor under applicable law. 251

Who administers the law?
FPCO administers the PPRA.

What are the consequences of non-compliance?
The Secretary of Education may take such action as he or she deems appropriate, including
termination of assistance provided under an ED program, if a recipient violates the PPRA. 252

Additional resources
Many of the PPRA provisions described here are subject to exceptions or refinements as set
forth in the PPRA, have been interpreted in ED guidance and may be subject to administrative
and judicial interpretation, which are not addressed in this Guide. The FPCO website
(http://www.ed.gov/policy/gen/guid/fpco/index.html?exp=0) provides useful information
about the PPRA, including model notices.

250

Id.

251

Id. § 1232h(c)(5)(B).

252

Id. 1232h(e).
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Lobbying laws
Byrd Amendment
OMB Circular A-122, Cost Principles for Non-Profit Organizations
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Byrd Amendment
Brief statement of the law
The Byrd Amendment, as amended, 253 and its implementing regulations 254 generally regulate
use of federal funds in connection with lobbying activities.

To whom does the law apply?
The Byrd Amendment and its implementing regulations apply generally to recipients of federal
contracts, grants, loans, or cooperative agreements, 255 as well as to those who seek to
participate in such arrangements with the federal government. 256
A "federal contract" is "an acquisition contract awarded by an agency, including those subject
to the Federal Acquisition Regulation (FAR), and any other acquisition contract for real or
personal property or services not subject to the FAR." 257

A "federal grant" is "an award of financial assistance in the form of money, or property in lieu
of money, by the Federal Government or a direct appropriation made by law to any
person." 258 A federal grant "does not include technical assistance which provides services
instead of money, or other assistance in the form of revenue sharing, loans, loan guarantees,
loan insurance, interest subsidies, insurance, or direct United States cash assistance to an

253

31 U.S.C. § 1352.

254

OMB required major agencies, including ED, to adopt common regulations implementing the Byrd Amendment. See 54
Fed. Reg. 52306 (Dec. 20, 1989). Although there may be minor agency-specific differences, the substance of all regulations
implementing the Byrd Amendment is generally the same. This Guide will cite ED's implementing regulations by way of example.
See 34 C.F.R. pt. 82.
255

31 U.S.C. § 1352(a)(1).

256

E.g., id. § 1352(b). Unless otherwise specified, this Guide's discussion of the Byrd Amendment uses the term "recipient" to
refer to those who request federal grants, contracts, loans, and cooperative agreements, as well as to those who actually participate
in such arrangements with the federal government.
257

34 C.F.R. § 82.105(c).

258

Id. § 82.105(e); see 31 U.S.C. § 1352(g)(6)(A)(ii) (defining federal grant as "a grant made by an agency or a direct
appropriation made by law to any person").
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individual." 259
A "federal cooperative agreement" is "a cooperative agreement entered into by an agency." 260
A "federal loan" is "a loan made by an agency," but "does not include loan insurance or a loan
guaranty." 261
The term "recipient", when used "with respect to funds received in connection with a Federal
contract, grant, loan, or cooperative agreement," includes "contractors, subcontractors, or
subgrantees (as the case may be) of the recipient." 262
An "agency" includes any federal "executive department, military department, Government
corporation, Government controlled corporation, or other establishment in the executive
branch of the Government (including the Executive Office of the President), or any
independent regulatory agency" of the federal government. 263

What does the law require?
1. Impermissible use of federal funds
The Byrd Amendment and its implementing regulations prohibit any recipient of a federal
contract, grant, loan, or cooperative agreement from using any appropriated federal funds to
influence, or attempt to influence, federal agency employees, members of Congress, or
Congressional employees with respect to any "covered Federal actions." 264 Covered federal
actions are the "awarding of any Federal contract," the "making of any Federal grant" or loan,
the "entering into of any cooperative agreement," or the "extension, continuation, renewal,

259

34 C.F.R. § 82.105(e).

260

31 U.S.C. § 1352(g)(6)(A)(iii); see 34 C.F.R. § 82.105(d). Federal contracts, grants, and cooperative agreements, as those
terms are used in the Byrd Amendment and its implementing regulations, do not, however, include "direct United States cash
assistance to an individual," loans, loan insurance, or a loan guaranty. 31 U.S.C. § 1352(g)(6)(B).
261

Id. § 1352(g)(7).

262

Id. § 1352(g)(1)(A). The term does not include Indian tribes or other Indian organizations that are exempt from the Byrd
Amendment's provisions by other federal law. See id. § 1352(g)(1)(B).
263

5 U.S.C. § 552(f)(1); see 31 U.S.C. § 1352(g)(2) (defining "agency" as having "the same meaning provided for such term in
section 552(f) of title 5").
264

34 C.F.R. § 82.100(a); see 31 U.S.C. § 1352(a).
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amendment, or modification of any Federal contract, grant, loan, or cooperative agreement." 265

2. Permissible use of federal funds
Neither the Byrd Amendment nor its implementing regulations prohibit a recipient from using
federal funds to pay its officers or employees "for agency and legislative liaison activities not
directly related to a covered Federal action," 266 because those activities are not considered
lobbying under the Byrd Amendment. The regulations clarify the circumstances in which
certain "agency and legislative liaison activities" will not be deemed lobbying subject to the Byrd
Amendment's restrictions. For instance, provision of information specifically requested by
Congress or an agency "is allowable at any time." 267 For example, if a head of school is asked to
testify before Congress about the implementation of a voucher program in which his school
participates, this preparation and appearance fall into the areas of permissible use.
Other agency and legislative liaison activities related specifically to the recipient's product or
services, such as technical discussions regarding the application of the product or service for
agency use, are likewise allowable at any time if "they are not related to a specific solicitation for
any covered Federal action." 268 Other activities, such as "[t]echnical discussions regarding the
preparation of an unsolicited proposal prior to its official submission," are exempt from the Byrd
Amendment's restrictions on the use of federal funds only where those activities take place
"prior to formal solicitation of any covered Federal action." 269
A recipient may use federal funds to make payments of reasonable compensation to its officers,
employees, or others if the "payment is for professional or technical services rendered directly in
the preparation, submission, or negotiation of any bid, proposal, or application for that Federal
contract, grant, loan, or cooperative agreement or for meeting requirements imposed by or
pursuant to law as a condition for receiving that Federal contract, grant, loan, or cooperative
265

34 C.F.R. § 82.105(b).

266

Id. § 82.200(a); see 31 U.S.C. § 1352(d)(1)(A).

267

34 C.F.R. § 82.200(b).

268

Id. § 82.200(c).

269

Id. § 82.200(d).
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agreement." 270 The regulations clarify that "professional and technical services" include only
"advice and analysis directly applying any professional or technical discipline." 271 For example,
it is permissible to use federal funds to pay an attorney to draft a legal document that
accompanies a recipient's bid or proposal, but not to conduct lobbying activities on the
recipient's behalf. 272 Another example would be the retention of a grant writer to prepare a
grant proposal on the school’s behalf.

3. Certification and disclosure requirements
The Byrd Amendment and its implementing regulations require those who request or receive a
federal contract, grant, loan, cooperative agreement, or agency commitment to insure or
guarantee a loan, to file certain written declarations with the relevant agency. 273 In the case of
federal contracts, grants, loans, or cooperative agreements, the declaration must include a
certification that the person making the declaration has not made, and will not make, any
payment prohibited under the Byrd Amendment, as well as a disclosure of any and all
individuals who have "made lobbying contacts on behalf of that person with respect to that
Federal contract, grant, loan, or cooperative agreement." 274 With respect to loan insurance or
guarantees, a person need disclose only the name of any individual "who has made lobbying
contacts on behalf of the person in connection with that loan insurance or guarantee." 275 The
regulations clarify that these certification and disclosure requirements apply only with respect to
federal grants, contracts, or cooperative agreements of more than $100,000, as well as to federal
loans or commitments to insure or guarantee a loan of more than $150,000. 276 The required
270

Id. §§ 82.205(a), 82.300(a); see 31 U.S.C. § 1352(d)(1)(B). Requirements imposed by or pursuant to law as a condition of
receipt of a federal contract, grant, loan, or cooperative agreement "include those required by law or regulation, or reasonably
expected to be required by law or regulation, and any other requirements in the actual award documents." 34 C.F.R. § 82.205(c).
271

34 C.F.R. § 82.205(b).

272

Id.

273

31 U.S.C. § 1352(b)(1); see 34 C.F.R. § 82.100(b)-(e).

274

31 U.S.C. § 1352(b)(2). In addition, the person requesting or receiving a federal contract, grant, loan, or cooperative
agreement must also file copies of similar declarations by any subcontractors or subgrantees to those contracts, grants, loans, or
cooperative agreements. Id. § 1352(b)(5).
275

Id. § 1352(b)(3).

276

34 C.F.R. § 82.110(a), (b). Similarly, under the regulations, disclosure requirements generally apply only with respect to
subcontracts or subgrants in excess of $100,000. Id. § 82.110(d).
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certification and disclosure forms are reproduced in Appendix A and Appendix B of the
regulations, respectively.
Recipients or applicants for federal contracts, grants, loans, cooperative agreements, or loan
insurance or guarantees must also file disclosure forms "at the end of each calendar quarter in
which there occurs any event that requires disclosure or that materially affects the accuracy of
the information contained in any disclosure form previously filed by such person." 277 Such
events include a "cumulative increase of $25,000 or more in the amount paid or expected to be
paid for influencing or attempting to influence a covered Federal action," a change in the
persons who will be conducting lobbying activities on the recipient's behalf with respect to a
covered federal action, or a change in the federal officials or employees that the recipient will be
lobbying with respect to such covered federal action. 278
Reporting requirements do not, however, apply to "payments of reasonable compensation" to a
recipient's regularly employed officers or employees, 279 or with respect to a recipient's use of
federal funds to conduct permissible agency and legislative liaison or professional and technical
services activities, as described above.

Who administers the law?
The head of each agency administering a federal grant, loan, contract, cooperative agreement, or
loan insurance or guarantee is authorized to "take such actions as are necessary to ensure that
the provisions" of the Byrd Amendment and its implementing regulations "are vigorously
implemented and enforced in that agency." 280

What are the consequences of non-compliance?
An individual or organization that makes an expenditure prohibited under the Byrd Amendment
and its regulations is subject to a civil penalty of "not less than $10,000 and not more than
277

Id. § 82.110(c).

278

Id.

279

Id. § 82.210.

280

Id. § 82.410.
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$100,000 for each such expenditure." 281 Failure to file or amend a required disclosure form
likewise subjects an individual or organization to a civil penalty "of not less than $10,000 and
not more than $100,000 for each such failure." 282 Under either of the above scenarios, the
regulations provide that the civil penalty for a first offense shall be $10,000, "absent aggravating
circumstances." 283 In general, "[i]n determining whether to impose a civil penalty, and the
amount of any such penalty, by reason of a violation by any person, the agency shall consider the
nature, circumstances, extent, and gravity of the violation, the effect on the ability of such
person to continue in business, any prior violations by such person, the degree of culpability of
such person, the ability of the person to pay the penalty, and such other matters as may be
appropriate." 284 The United States may also seek other remedies available under law. 285

Additional resources
Many of the provisions as described here are subject to exceptions or refinements as set forth in
the Byrd Amendment and its implementing regulations and to agency and judicial
interpretations, which are not addressed in this Guide. Grantees or contractors subject to these
statutory and regulatory provisions may consult their funding agency or agencies for additional
guidance regarding applicable requirements. In addition, a useful general resource is the
Federal Grants Management Handbook (Thompson Pub., July 2012), available from the Grants
Management Advisory Service. 286

281

31 U.S.C. § 1352(c)(1); see 34 C.F.R. § 82.400(a).

282

31 U.S.C. § 1352(c)(2)(A); see 34 C.F.R. § 82.400(b). Filing of a required declaration or declaration amendment after an
agency begins "an administrative action for the imposition of a civil penalty . . . does not prevent the imposition of such civil penalty
for a failure occurring before that date." 31 U.S.C. § 1352(c)(2)(B); see 34 C.F.R. § 82.400(c). An administrative action "is
commenced with respect to a failure when an investigating official determines in writing to commence an investigation of an
allegation of such failure." 31 U.S.C. § 1352(c)(2)(B); see 34 C.F.R. § 82.400(c).
283

34 C.F.R. § 82.400(e).

284

Id. § 82.400(d).

285

31 U.S.C. § 1352(c)(4); 34 C.F.R. § 82.400(f).

286

See, e.g., 2 Federal Grants Management Handbook ¶ 516, at 77-80.
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OMB Circular A-122
Brief statement of the law
OMB Circular A-122, "Cost Principles for Non-Profit Organizations," 287 establishes principles
for federal agencies and recipients to apply in determining which costs incurred by non-profit
organizations in connection with federal grants, contracts, or other agreements may be paid
with federal funds. OMB Circular A-122 in pertinent part prohibits recipients of federal funds
under federal grants, contracts, or other agreements from using federal funds in connection with
certain lobbying activities.

To whom does the law apply?
OMB Circular A-122 applies to non-profit organizations, other than colleges and universities
subject to OMB Circular A-21, 288 that are "operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest" and that use their "net proceeds to
maintain, improve, and/or expand [their] operations." 289 Accordingly, federal grants,
contracts, or other agreements to which an independent elementary or secondary school is a
party are governed by OMB Circular A-122, and such schools must comply with rules contained
in OMB Circular A-122 related to use of federal funds in connection with lobbying and other
activities relating to the federal agreement.

What does the law require?
1. Impermissible use of federal funds
In pertinent part, OMB Circular A-122 prohibits recipients from paying costs associated with
287

OMB Circular A-122, “Cost Principles for Non-Profit Organizations” (revised May 10, 2004), available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A122/a122_2004.pdf. In 2005, OMB Circular A-122 was
“relocated” to title 2 of the Code of Federal Regulations and can be found at 2 C.F.R. Pt. 230., available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/federal_register/FR2005/083105_a122.pdf.
288

OMB Circular A-21, "Cost Principles for Educational Institutions" (revised May 10, 2004), available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A21/a21_2004.pdf, applies to colleges and universities and,
like OMB Circular A-122, establishes principles for federal agencies and recipients to apply in determining which costs incurred by
colleges and universities with federal grants, contracts, or other agreements may be paid with federal funds. In 2005, OMB Circular
A-21 was “relocated” to title 2 of the Code of Federal Regulations and can be found at 2 C.F.R. Pt. 220, available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/federal_register/FR2005/083105_a21.pdf.
289

See OMB Circular A-122 ¶ 4.
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specified lobbying activities, at the federal, state, or local level, with federal funds. For example,
it is impermissible to seek federal reimbursement for costs associated with the following:
Attempts "to influence the outcomes of any Federal, State, or local election, referendum,
initiative or similar procedure, through in kind or cash contributions, endorsements,
publicity, or similar activity";
"Establishing, administering, contributing to, or paying the expenses of a political party,
campaign, political action committee, or other organization established for the purpose of
influencing the outcomes of elections";
Any attempt to influence the introduction, enactment, or modification of any federal or state
legislation through communication with any member or employee of the Congress or state
legislature, or through the preparation or distribution of publicity or propaganda "urging
members of the general public or any segment thereof to contribute to or participate in any
mass demonstration, march, rally, fundraising drive, lobbying campaign or letter writing or
telephone campaign"; 290 and
Any attempt to “improperly influence either directly or indirectly, an employee or officer of
the Executive Branch of the Federal Government to give consideration or to act regarding a
sponsored agreement or a regulatory matter.” 291
Like the Byrd Amendment, OMB Circular A-122 does not prohibit recipients from engaging in
these activities altogether, but merely precludes the use of federal funds in connection with
those activities.

2. Permissible use of federal funds
OMB Circular A-122 clarifies that the restriction on use of federal funds for lobbying activities
does not apply with respect to certain activities, such as responses to specific agency requests for
information "directly related to the performance of a grant, contract or other agreement." 292 A
recipient may also use federal funds to pay costs for travel, lodging, or meals "incurred to offer
testimony at a regularly scheduled Congressional hearing pursuant to a written request for such
290

OMB Circular A-122, Att. B, ¶ 25(a).

291

Id. Att. B, ¶ 25(d).

292

Id. Att. B, ¶ 25(b)(1).
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presentation." 293 A recipient may also pay with federal funds costs associated with "[a]ny
activity specifically authorized by statute to be undertaken with funds from the grant, contract,
or other agreement." 294

3. Recordkeeping and reporting requirements
Nonprofit organizations subject to OMB Circular A-122 must "maintain adequate records to
demonstrate that the determination of costs as being allowable or unallowable . . . complies with
the requirements" of that Circular. 295 If a recipient has not materially misstated its lobbying or
other costs associated with the federal award for the five prior years, and lobbying activities
generally comprise no more than 25% of an employee's compensated time in a given month, the
recipient is "not required to establish records to support the allowability of claimed costs in
addition to records already required or maintained," and "the absence of time logs, calendars, or
similar records will not serve as a basis for disallowing costs by contesting estimates of lobbying
time spent by employees during a calendar month." 296
OMB Circular A-122 further requires that, when an institution or organization submits a request
for reimbursement for indirect costs, 297 it must separately identify lobbying costs in its annual
indirect cost rate proposal, and must include as part of that annual proposal a certification of
compliance with the Circular's applicable requirements and standards. 298

Who administers the law?
Each agency that administers programs involving awards subject to OMB Circular A-122 must

293

Id.

294

Id. Att. B, ¶ 25(b)(3).

295

Id. Att. B, ¶ 25(c).

296

Id.

297

"Indirect costs" generally are "those that have been incurred for common or joint objectives and cannot be readily
identified with a particular final cost objective.” Id. Att. A, ¶ C. For example, indirect costs include general administration expenses
such as director's office expenses. "Direct costs" generally are "those that can be identified specifically with a particular final cost
objective,” for example, “a particular award, project, service, or other direct activity of an organization.” Id. Att. A, ¶ B.
298

Id. Att. B, ¶ 25(c).
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implement the provisions of that Circular.

What are the consequences of non-compliance?
Material failure to comply with the requirements 299 of OMB Circular A-122 typically results in
disallowance of costs of the activity or action not in compliance and an obligation to repay the
disallowed costs. Noncompliance could also subject a recipient to additional award
conditions; 300 to temporary withholding of cash payments "pending correction of the deficiency
by the recipient or more severe enforcement action" by the funding agency; 301 to whole or
partial suspension or termination of the current award; 302 to withholding of further awards for
the applicable project or program; 303 or to other legally available remedies. 304 Failure to
comply with applicable requirements would also likely prevent agency approval of the indirect
cost rate proposals submitted by an institution or organization. Failure to comply with
applicable requirements could also lead to initiation of a debarment or suspension action 305 by
which the recipient could be excluded from participation in Federal assistance programs and
activities. 306

Additional resources
Many of the provisions as described here are subject to exceptions or refinements as set forth in
OMB Circular A-122 and other OMB and agency guidance, which are not addressed in this
Guide. Non-profit organizations subject to OMB Circular A-122 should consult accountants
299

OMB Circular A-110, discussed in this Guide at pages 72-79, requires compliance with OMB Circular A-122. Accordingly,
noncompliance with OMB Circular A-122 may trigger enforcement action under OMB Circular A-110.

300

OMB Circular A-110, “Uniform Administrative Requirements for Grants and Other Agreements with Institutions of
Higher Education, Hospitals and Other Non-Profit Organizations” (revised Sept. 30, 1999), available at
https://www.whitehouse.gov/wp-content/uploads/2017/11/Circular-110.pdf. Codified for purposes of ED programs at 34 C.F.R. pt.
74; 34 C.F.R. §§ 74.14, 74.62(a).
301

34 C.F.R. § 74.62(a)(1).

302

Id. § 74.62(a)(3); see id. § 74.61(a)(1). If an award is suspended or terminated, the recipient generally may not recover
costs incurred during the period of suspension or after the award's termination. Id. § 74.62(c).
303

Id. § 74.62(a)(4).

304

Id. § 74.62(a)(5).

305

Id. § 74.62(d); see id. § 74.13. See generally 2 C.F.R. § 3485.

306

2 C.F.R. § 3485.12; see id. §§ 180.110, 180.125, 180.625
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familiar with federal cost accounting for additional guidance regarding the requirements
applicable to lobbying activities, as well as regarding the other cost principles delineated in OMB
Circular A-122. Other useful general resources are the Federal Grants Management Handbook
(Thompson Pub., July 2012), 307 available from the Grants Management Advisory Service, and
Principles of Federal Appropriations Law, Chapter 10 (Federal Assistance: Grants and
Cooperative Agreements), published by the Government Accountability Office and available
from the Government Printing Office.

307

See, e.g., 2 Federal Grants Management Handbook ¶ 516, at 77-80.
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Accountability requirements
OMB Circular A-110, Uniform Administrative Requirements for Grants and Agreements
with Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations
OMB Circular A-122, Cost Principles for Non-Profit Organizations
OMB Circular A-133, Audits of States, Local Governments, and Non-Profit
Organizations
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OMB Circular A-110
Brief statement of the law
OMB Circular A-110, 308 "Uniform Administrative Requirements for Grants and Agreements
with Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations," and its
implementing regulations 309 set forth uniform administrative requirements applicable to
recipients or subrecipients of federal grants and agreements.

To whom does the law apply?
OMB Circular A-110 and its implementing regulations apply to public or private institutions of
higher education, hospitals, and other non-profit organizations that are the recipients of federal
awards. 310 A "recipient" is defined as "an organization receiving financial assistance directly
from [ED or other relevant federal agency] to carry out a project or program." 311 Although OMB
Circular A-110 does not define "financial assistance," it does provide that an "award" is
"financial assistance that provides support or stimulation to accomplish a public purpose.
Awards include grants and other agreements in the form of money or property, in lieu of money,
by the Federal Government to an eligible recipient," but the term does not include "[t]echnical
assistance, which provides services instead of money"; loans, loan guarantees, interest subsidies,
or insurance; "[d]irect payments of any kind to individuals"; or "[c]ontracts which are required
to be entered into and administered under procurement laws and regulations." 312
OMB Circular A-110 also applies to public or private institutions of higher education, hospitals,
308
OMB Circular A-110, “Uniform Administrative Requirements for Grants and Other Agreements with Institutions of
Higher Education, Hospitals and Other Non-Profit Organizations” (revised Sept. 30, 1999), available at
https://www.whitehouse.gov/wp-content/uploads/2017/11/Circular-110.pdf. In 2004, OMB Circular A-110 was “relocated” to title
2 of the Code of Federal Regulations and can be found at 2 C.F.R. pt. 215.
309
OMB Circular A-110 required federal agencies, including ED to adopt common regulations implementing the Circular.
See, e.g., 59 Fed. Reg. 34722 (July 6, 1994). Although there may be minor agency-specific differences, the substance of all
regulations implementing OMB Circular A-110 is generally the same. This Guide will cite ED's implementing regulations by way of
example. See 34 C.F.R. pt. 74.
310

34 C.F.R. § 74.2 (defining "recipient").

311

Id.

312

OMB Circular A-110, App. A, ¶ A.2(e) (defining "award").
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and other non-profit organizations that are "subrecipients performing work under awards" that
other entities have with the federal government. 313 The OMB Circular defines "subaward" as
"an award of financial assistance in the form of money, or property in lieu of money, made
under an award by a recipient to an eligible subrecipient or by a subrecipient to a lower tier
subrecipient. The term includes financial assistance when provided by any legal agreement,
even if the agreement is called a contract, but does not include procurement of goods and
services nor does it include any form of assistance which is excluded from the definition of
'award'” as defined in this section. 314

What does the law require?
OMB Circular A-110 and its implementing regulations set forth uniform administrative
requirements applicable to recipients or subrecipients of federal grants and agreements. Those
requirements generally concern the following areas: financial and program management
standards, 315 property standards, 316 procurement standards, 317 reporting and recordkeeping
requirements, 318 and closeout requirements applicable following completion of the federal
grant or agreement. 319 Examples of those requirements are summarized below.

1. Financial and program management standards
OMB Circular A-110 generally requires each institutional recipient to establish a financial
management system that will help ensure accountability for the recipient's use of federal and
other funds and for the federally sponsored project as a whole. 320 Recipients generally are not
313

34 C.F.R. § 74.5; see id. § 74.2 (defining "subrecipient" as "the legal entity to which a subaward is made and which is
accountable to the recipient for the use of the funds provided"). See also OMB Circular A-110, App. A ¶ A.2(oo).
314

OMB Circular A-110, App. A, ¶ A.2(ff); see also 34 C.F.R. § 74.2 (defining "subaward").

315

34 C.F.R. §§ 74.20-74.28.

316

Id. §§ 74.30-74.37.

317

Id. §§ 74.40-74.48.

318

Id. §§ 74.50-74.53.

319

Id. §§ 74.70-74.73.

320

Id. § 74.21(b). See generally discussion of OMB Circular A-122 at pages 66-70 of this Guide.
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required to use separate bank accounts for federal funds, but must be prepared "to account for
the receipt, obligation, and expenditure of funds." 321 Moreover, wherever possible, advances of
federal funds must be deposited and maintained in insured accounts. 322 Except under certain
specified circumstances, advances of federal funds must be maintained in interest-bearing
accounts. 323
OMB Circular A-110 also sets forth procedures for determining whether recipients have met any
applicable cost-sharing or cost-matching requirements, 324 and requirements for accounting for
program income. 325 In addition, recipients are required to establish, and report deviations
from, budget and program plans. 326 Recipients of non-construction awards generally must also
seek prior approval for certain deviations from established budget and program plans, including
deviations related to a change in the scope or objective of the project or program; a change in a
key person identified in the application or award document; the absence for more than three
months, or a 25% reduction in time devoted to the project, by the approved project director; and
the need for additional federal funds. 327 Recipients of either construction or non-construction
awards must also notify the funding agency "in writing promptly whenever the amount of
Federal authorized funds is expected to exceed the needs of the recipient for the project period
by more than $5,000 or five percent of the Federal award, whichever is greater," unless "an
application for additional funding is submitted for a continuation award." 328
OMB Circular A-110 requires institutions of higher education and other non-profit recipients to
321

34 C.F.R. § 74.22(i)(1).

322

Id. § 74.22(i)(2).

323

Id. § 74.22(k). Interest in excess of $250 annually earned on federal advances must generally be submitted to the U.S.
Department of Health and Human Services, Payment Management System. Id. § 74.22(l).
324

Id. § 74.23.

325

Id. § 74.24.

326

Id. § 74.25(b).

327

Id. § 74.25(c)(1)-(4). Recipients of construction awards must likewise generally seek prior approval of certain deviations
from established budget and program plans, including with respect to changes in the scope or objective of the project or program or
the need for additional federal funding. Id. § 74.25(h)(1)-(2).
328

Id. § 74.25(k).
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conform to the audit requirements delineated in OMB Circular A-133, 329 and to the cost
principles in either OMB Circular A-21 or A-122, as applicable. 330

2. Property standards
OMB Circular A-110 sets forth requirements with respect to minimum insurance coverage for
real property and equipment acquired with federal funds, 331 as well as procedures governing the
use and disposition of real property, 332 equipment, 333 supplies, 334 and other property 335
acquired in whole or in part with federal funds. For example, title to supplies and other
expendable property acquired with federal funds vests in the recipient. 336 The recipient may
not use such supplies to provide services to non-federal outside organizations for a fee that is
less than private companies charge for equivalent services, unless authorized by law, as long as
the federal government retains an interest in the supplies. 337 "If there is a residual inventory of
unused supplies exceeding $5,000 in total aggregate value upon termination or completion of
the project or program and the supplies are not needed for any other federally-sponsored project
or program, the recipient shall retain the supplies for use on non-Federal sponsored activities or
sell them, but shall, in either case, compensate the Federal government for its share." 338

3. Procurement standards

329

See discussion of OMB Circular A-133 at pages 81-85 of this Guide.

330

34 C.F.R. § 74.27(a); see discussion of OMB Circular A-122 above at pages 66-70 of this Guide.

331

See 34 C.F.R. § 74.31 (requiring recipients to "provide the equivalent insurance coverage for real property and equipment
acquired with Federal funds as provided to property owned by the recipient").
332

Id. § 74.32.

333

Id. § 74.34.

334

Id. § 74.35.

335

Id. §§ 74.33 (federally owned or exempt property), 74.36 (intangible property such as copyrights and patents).

336

Id. § 74.35(a).

337

Id. § 74.35(b).

338

Id. § 74.35(a).
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OMB Circular A-110 sets forth standards for recipients to use "in establishing procedures for the
procurement of supplies and other expendable property, equipment, real property, and other
services with Federal funds." 339 For example, recipients are generally required to "maintain
written standards of conduct governing the performance of [their] employees engaged in the
award and administration of contracts." 340 These standards of conduct must prohibit
individual employees or officers from participating in selection, award, or administration of a
federally supported contract in cases of a real or apparent conflict of interest, 341 and must also
prohibit officers and employees from soliciting or accepting "gratuities, favors, or anything of
monetary value from contractors, or parties to sub agreements." 342
In addition, OMB Circular A-110 requires all procurement transactions to "be conducted in a
manner to provide, to the maximum extent practical, open and free competition." 343 Recipients
must also establish written procurement procedures that, among other things, "avoid
purchasing unnecessary items" and, where appropriate, analyze lease and purchasing
alternatives "to determine which would be the most economical and practical procurement for
the Federal Government." 344 OMB Circular A-110 also requires recipients to make and
document cost or price analyses with respect to each procurement action, 345 and, for purchases
in excess of the small purchase threshold of $25,000, 346 to include documentation regarding
the basis for contractor selection, "[j]ustification for lack of competition when competitive bids

339

Id. § 74.40.

340

Id. § 74.42.

341

Id. "A conflict would arise when the employee, officer, or agent, any member of his or her immediate family, his or her
partner, or an organization which employs or is about to employ any of the parties indicated herein, has a financial or other interest
in the firm selected for an award." Id.
342

Id. The standards of conduct may, however, set different "standards for situations in which the financial interest is not
substantial or the gift is an unsolicited item of nominal value." Id.
343

Id. § 74.43.

344

Id. § 74.44(a)(1)-(2).

345

Id. § 74.45. "Price analysis may be accomplished in various ways, including the comparison of price quotations submitted,
market prices and similar indicia, together with discounts. Cost analysis is the review and evaluation of each element of cost to
determine reasonableness, allocability, and allowability." Id.
346

Id. § 74.2 (defining "small awards" and noting that the "small purchase threshold" is "currently $25,000").
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or offers are not obtained," and the basis for award cost or price. 347 Recipients must also
include certain provisions in all contracts relating to the federal project or program. 348 For
example, all contracts awarded by a recipient in connection with a federal award must contain
provisions related to certain applicable federal laws. 349 Those provisions and related federal
laws are listed in Appendix A of OMB Circular A-110.

4. Recordkeeping and reporting requirements
OMB Circular A-110 imposes certain monitoring and reporting requirements on federal award
recipients. For example, recipients must generally provide performance reports at least
annually, 350 with immediate notification required with respect to developments that
significantly affect the federally funded activities or "materially impair the ability to meet the
objectives of the award." 351 Recipients are also required to make financial reports regarding the
status of funds generally, 352 federal advances received, 353 or other pertinent information as
determined by the funding agency. 354 Recipients must generally retain financial records,
supporting documents, and other records pertaining to an award for three years "from the date
of submission of the final expenditure report or, for awards that are renewed quarterly or
annually, from the date of submission of the quarterly or annual financial report." 355

5. Close out requirements

347

Id. § 74.46.

348

Id. § 74.48; id. App. A to Part 74.

349

Id. § 74.48(e).

350

Id. § 74.51(b). The funding agency may require more frequent reporting, but generally may not require more than four
performance reports per year. Id.
351

Id. § 74.51(f).

352

Id. § 74.52(a)(1).

353

Id. § 74.52(a)(2).

354

Id. § 74.52(b).

355

Id. § 74.53(b).
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Within 90 calendar days after an award is completed, a recipient must generally submit to the
funding agency all financial, performance, and other reports required under the award. 356 In
addition, OMB Circular A-110 generally requires recipients to "liquidate all obligations incurred
under the award not later than 90 calendar days after the funding period or the date of
completion as specified in the terms and conditions of the award or in [agency] implementing
instructions." 357 Recipients must also promptly refund any unused federal advances that the
recipient is not authorized to retain for use in other projects. 358

Who administers the law?
Each federal agency that administers grants or other agreements with institutions of higher
education, hospitals, or other non-profit organizations is responsible for implementing the
requirements of OMB Circular A-110 with respect to the organizations and entities that that
agency funds.

What are the consequences of non-compliance?
Material failure to comply with the requirements of OMB Circular A-110 could subject a
recipient to additional award conditions; 359 temporary withholding of cash payments "pending
correction of the deficiency by the recipient or more severe enforcement action" by the funding
agency; 360 disallowance of "all or part of the cost of the activity or action not in compliance"; 361
whole or partial suspension or termination of the current award; 362 withholding of further

356

Id. § 74.71(a).

357

Id. § 74.71(b).

358

Id. § 74.71(d).

359

Id. § 74.62(a); see id. § 74.14.

360

Id. § 74.62(a)(1).

361

Id. § 74.62(a)(2).

362

Id. § 74.62(a)(3); see id. § 74.61(a)(1). If an award is suspended or terminated, the recipient generally may not recover
costs incurred during the period of suspension or after the award's termination. Id. § 74.62(c).
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awards for the applicable project or program; 363 or other legally available remedies. 364 Failure
to comply with applicable requirements could also lead to initiation of a debarment or
suspension action 365 by which the recipient could be excluded from Federal financial and nonfinancial assistance and benefits under Federal programs and activities. 366

Additional resources
Many of the provisions as described here are subject to exceptions or refinements as set forth in
OMB Circular A-110 or other OMB or agency guidance and to agency and judicial
interpretations, which are not addressed in this Guide. Independent schools subject to OMB
Circular A-110 may consult their funding agency or agencies for additional guidance regarding
administrative requirements applicable to their federal grants or agreements.

363

Id. § 74.62(a)(4).

364

Id. § 74.62(a)(5).

365

Id. § 74.62(d); see id. § 74.13. See generally 2 C.F.R. pt. 3485.

366

2 C.F.R. § 3485.12.
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OMB Circular A-122
As explained on page 66 of this Guide, OMB Circular A-122, "Cost Principles for Non-Profit
Organizations," 367 establishes principles for federal agencies and recipients to apply in
determining which costs incurred by non-profit organizations in connection with federal grants,
contracts, or other agreements may be paid with federal funds. For a discussion of OMB
Circular A-122's requirements related to lobbying activities, see pages 66-70 of this Guide.

367

OMB Circular A-122, “Cost Principles for Non-Profit Organizations” (revised May 10, 2004), available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A122/a122_2004.pdf.
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OMB Circular A-133
Brief statement of the law
OMB Circular A-133, "Audits of States, Local Governments, and Non-Profit Organizations," 368
and its Compliance Supplement 369 generally require certain recipients of federal financial
assistance to perform annual financial statement and compliance audits and establish
requirements related to such audits.

To whom does the law apply?
OMB Circular A-133 and its Compliance Supplement apply to non-profit organizations, states,
and local governments "expending Federal awards." 370 Non-profit organizations include
institutions of higher education, as well as any other corporation or organization that is operated
primarily for educational, scientific, or other public interest purposes. 371 Accordingly, nonprofit independent elementary and secondary schools that "expend[] Federal awards" must
comply with OMB Circular A-133.
OMB Circular A-133 defines "Federal award" to mean "Federal financial assistance and Federal
cost-reimbursement contracts that non-Federal entities receive directly from Federal awarding
agencies or indirectly from pass-through entities." 372 A "pass-through entity" is a "non-Federal
entity that provides a Federal award to a subrecipient to carry out a Federal program." 373
"Federal financial assistance" includes "grants, loans, loan guarantees, property (including
donated surplus property), cooperative agreements, interest subsidies, insurance, food
commodities, direct appropriations, and other assistance, but does not include amounts
368
OMB Circular A-133, “Audits of States, Local Governments and Non-Profit Organizations” (revised June 26, 2007),
available at https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A133/a133_revised_2007.pdf.
369

OMB Circular A-133, “Compliance Supplement” (revised Apr. 2017), available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A133/2017/Compliance_Supplement_2017.pdf.
370

OMB Circular A-133 ¶ 1.

371

Id. § A.105.

372

Id.

373

Id.

81

received as reimbursement for services rendered to individuals." 374
As noted in the section of this Guide related to OMB Circular A-110, 375 entities subject to OMB
Circular A-110 generally must comply with OMB Circular A-133.

What does the law require?
1. General requirements
In pertinent part, OMB Circular A-133 requires non-profit organizations "that expend $500,000
or more in a year in Federal awards [to] have a single or program-specific audit conducted for
that year." 376 A single audit is one that includes "both the entity's financial statements and the
Federal awards" at issue. A program-specific audit is one that relates only to one specific federal
program. 377
Audits required under OMB Circular A-133 generally must be conducted annually, unless the
non-profit organization had biennial audits for all biennial periods ending between July 1, 1992,
and January 1, 1995.
OMB Circular A-133 generally requires an auditee 378 to do the following:
"Identify, in its accounts, all federal awards received and expended and the Federal programs
under which they were received";

374

Id.

375

See discussion of OMB Circular A-110 at pages 72-79 of this Guide.

376

OMB Circular A-133 § B.200(a). On June 27, 2003, OMB raised the audit threshold from $300,000 to $500,000. See 68
Fed. Reg. 38401 (June 27, 2003). If a non-profit organization expends less than $500,000 in a year in federal awards, it is generally
exempt from federal audit requirements for that year unless its particular federal award or awards require a financial or other audit.
Such an organization must also make its records available for review or audit by appropriate agency officials; pass-through entity, if
any; and the General Accounting Office (now the Government Accountability Office).
377
OMB Circular A-133 § A.105. An entity may choose to have a program-specific, rather than a single, audit when it expends
federal funds under only one federal program, excluding research and development, and that federal program's laws, regulations, or
grant agreements do not require a financial statement audit.
378

See id. An auditee is "any non-Federal entity that expends Federal awards which must be audited" under OMB Circular A133. OMB Circular A-133 also sets forth audit requirements applicable to federal agencies and pass-through entities, and to
auditors.
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"Maintain internal control over Federal programs" in a manner that provides "reasonable
assurance" that the auditee is managing its federal awards in compliance with applicable
laws, regulations, and the provisions of contract or grant agreements;
Actually comply with applicable laws, regulations, and contractual or grant provisions;
Prepare financial statements, including a schedule of expenditures of federal awards;
"Ensure that the audits required by this part are properly performed and submitted when
due," and that all organizations, including each relevant pass-through entity, are promptly
notified of any extensions granted by the federal awarding agency; and
Take appropriate follow-up and corrective action on all audit findings. 379
OMB Circular A-133 sets forth detailed requirements related to the above obligations.

2. Procurement of audit services
Non-profit organization auditees must follow procurement standards set forth in OMB Circular
A-110 380 in procuring audit services. In addition, OMB Circular A-133, like OMB Circular A110, states that auditees must, whenever possible, "make positive efforts to utilize small
businesses, minority-owned firms, and women's business enterprises[] in procuring audit
services." 381 In evaluating an auditor's response to a request for audit services, the auditee must
consider factors including the following: "the responsiveness to the request for proposals,
relevant experience, availability of staff with professional qualifications and technical abilities,
the results of external quality control reviews, and price." 382

3. Audit submission and recordkeeping requirements
In general, the audit must be completed and a required data collection form and reporting
package submitted "within the earlier of 30 days after receipt of the auditor's report(s), or nine
months after the end of the audit period, unless a longer period is agreed to in advance" by the

379

Id. § C.300.

380

See discussion of OMB Circular A-110 at pages 72-79 of this Guide.

381

OMB Circular A-133 § C.305.

382

Id.
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relevant federal agency. 383 The required data collection form must contain information
including, but not limited to, the following: the type of report the auditor issued on the financial
statements of the auditee and on compliance for major programs (i.e., unqualified opinion,
qualified opinion, adverse opinion, or disclaimer of opinion); where applicable, a statement that
significant deficiencies in internal controls were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses; a statement regarding
whether the audit disclosed any noncompliance that is material to the auditee's financial
statements; and, where applicable, a statement that significant deficiencies in internal controls
over major programs were disclosed by the audit and whether any such deficiencies were
material weaknesses. 384 The required reporting package must include the auditee's financial
statements and schedule of expenditures of Federal awards; the summary schedule of prior
audit findings; the auditor's report(s); and the auditee's corrective action plan. 385
The auditee must submit the data collection form and one copy of the reporting package, as
described above, to a designated federal clearinghouse, and must also submit copies of its
reporting package upon request to a federal agency or pass-through entity. 386 Auditees must
keep "one copy of the data collection form . . . and one copy of the reporting package . . . on file
for three years from the date of submission to the Federal clearinghouse designated by
OMB." 387

Who administers the law?
Each federal agency that administers grants or other agreements with non-profit organizations,
states, or local governments is responsible for implementing the audit requirements of OMB
Circular A-133 with respect to the organizations and entities that that agency funds.

What are the consequences of non-compliance?
383

Id. § B.235.

384

Id. § B.320.

385

Id.

386

Id.

387

Id. Similarly, "[p]ass-through entities shall keep subrecipients' submissions on file for three years from date of receipt."

Id.
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An entity that does not comply with the audit requirements of OMB Circular A-133 may not
charge any audit costs to its federal awards. 388 Moreover, if the entity demonstrates "continued
inability or unwillingness to have an audit conducted" in accordance with OMB Circular A-133,
the relevant federal agency or pass-through entity, as appropriate, may impose sanctions
including the following: withholding of a percentage of federal awards until the required audit is
satisfactorily completed; withholding or disallowance of overhead costs; suspension of federal
awards until the audit is conducted; or termination of the federal award. 389

Additional resources
Many of the provisions as described here are subject to exceptions or refinements as set forth in
OMB Circular A-133 or other OMB or agency guidance and judicial interpretation, which are not
addressed in this Guide. Non-profit organizations subject to OMB Circular A-133 should consult
accountants familiar with federal audit requirements for additional guidance regarding
applicable audit requirements. For example, program-specific audit guides are often available
to provide specific guidance to the auditor. In addition, OMB's April 2017 Compliance
Supplement provides agency- and program-specific requirements that auditors must consider as
part of any audit required to be conducted under OMB Circular A-133. 390

388

Id. § B.225.

389

Id.

390

OMB Circular A-133, “Compliance Supplement” (revised Apr. 2017), available at
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A133/2017/Compliance_Supplement_2017.pdf.
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PART III
Similar federal laws that may apply to an independent
school regardless of whether it is a recipient of federal
financial assistance
This section of the Guide summarizes federal laws that are similar to those that apply to
recipients of federal financial assistance, but that may apply to an independent school even if it
does not receive federal financial assistance. In assessing the ramifications of receiving federal
financial assistance, schools may find it useful to consider those federal laws that apply
irrespective of receipt of federal financial assistance in order to determine the extent to which
receipt of federal financial assistance will impose new obligations. The federal laws summarized
in this section of the Guide generally fall into the following categories: (1) Non-discrimination
laws (some of which are workplace-related) and (2) student privacy laws. The Guide does not
address state or local laws that may also apply to independent schools.
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Non-discrimination laws
Age Discrimination in Employment Act
Americans with Disabilities Act
Equal Pay Act
42 U.S.C. § 1981
Pregnancy Discrimination Act of 1979
Title VII of the Civil Rights Act of 1964
Uniformed Services Employment and Reemployment Rights Act
Revenue Procedure 75-50
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Age Discrimination in Employment Act
Brief statement of the law
The ADEA, as amended, 391 and its implementing regulations 392 generally prohibit
discrimination on the basis of age against employees, or applicants for employment, who are 40
years of age or older 393 with respect to the compensation, terms, conditions, or privileges of
employment.

To whom does the law apply?
The ADEA and its implementing regulations apply to all employers 394 "engaged in an industry
affecting commerce who ha[ve] twenty or more employees for each working day in each of
twenty or more calendar weeks in the current or preceding calendar year" or the agents of such
employers. 395 An "industry affecting commerce" is broadly defined to include "any activity,
business, or industry in commerce or in which a labor dispute would hinder or obstruct
commerce or the free flow of commerce." 396 Courts have determined that the scope of the term
"affecting commerce" under the ADEA is broad enough to include independent schools. 397

What does the law require?
1. General nondiscrimination requirements
Under the ADEA and its implementing regulations, employers generally may not discriminate
on the basis of age against employees, or applicants for employment, who are 40 years of age or

391

29 U.S.C. §§ 621-634.

392

29 C.F.R. pts. 1625-27.

393

29 U.S.C. § 631(a); see 29 C.F.R. §§ 1625.2, 1625.5.

394

29 U.S.C. § 623. The ADEA also applies to labor organizations and employment agencies. See id.

395

Id. § 630(b).

396

See id. § 630(h); see also id. §§ 142(1), (3); 152(6), (7); 402(a), (c).

397

See, e.g., Usery v. Manchester E. Catholic Reg'l Sch. Bd., 430 F. Supp. 188 (D.N.H. 1977).
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older 398 with respect to the compensation, terms, conditions, or privileges of employment, 399
including in the context of hiring or firing decisions, 400 in notices or advertisements for
employment, 401 in employment applications, 402 and in employee pension benefit plans or
seniority systems. 403 In accordance with the U.S. Supreme Court’s decision in General
Dynamics Land System, Inc. v. Cline, 540 U.S. 581 (2004), the regulations clarify that the ADEA
does not prohibit an employer from “[f]avoring an older individual over a younger individual
because of age,” even in cases where the younger person is at least 40 years of age. 404
The regulations provide concrete examples of certain prohibited and permissible employment
practices. For instance, it generally violates the ADEA to include terms and phrases such as
"age 25 to 35, young, college student, recent college graduate, boy, girl, or others of a similar
nature" in employment notices or advertisements, because such terms and phrases "deter[] the
employment of older persons." 405 The regulations provide that employers are permitted to
indicate in their help wanted notices or advertisements a “preference for older individuals with
terms such as over age 60, retirees, or supplement your pension.” 406 However, if a practice
based on a reasonable factor other than age has an adverse impact on individuals within the
protected age group, it may be justified to the extent “the factor is related to the employer’s
stated business purpose.” 407

398

29 U.S.C. § 631(a); see 29 C.F.R. §§ 1625.2, 1625.5.

399

29 U.S.C. § 623(a)(1).

400

Id.

401

Id. § 623(e); see 29 C.F.R. § 1625.4.

402

29 C.F.R. § 1625.5.

403

29 U.S.C. § 623(i), (k).

404

29 C.F.R. § 1625.2.

405

Id. § 1625.4(a) (emphasis added).

406

Id.

407

Id. § 1625.7(e)(2)(i).
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It is not unlawful for employers to consider employees' or applicants' ages where age is a "bona
fide occupational qualification reasonably necessary to the normal operation of the particular
business." 408 Employers have the burden of demonstrating that the age limit in question is
reasonably necessary "to the essence of the business" and either "that all or substantially all
individuals excluded from the job are in fact disqualified" or that "some of the individuals so
excluded possess a disqualifying trait that cannot be ascertained except by reference to age." 409
The regulations clarify that the ADEA supersedes any state or local laws and regulations limiting
employment opportunities based on age unless those laws and regulations meet the "bona fide
occupational qualification" standard. 410
The regulations further clarify that employers will not necessarily violate the ADEA if they
request information regarding date of birth or age on employment application forms. 411
Because requests that applicants provide age information could deter older applicants "or
otherwise indicate discrimination against older individuals," however, employment
advertisements and application forms that include such requests "will be closely scrutinized to
assure that the request is for a permissible purpose." 412 "That the purpose is not one proscribed
by the statute should be made known to the applicant," including through a "reference on the
application form to the statutory prohibition." 413
The ADEA and its regulations also do not prohibit actions in observance of the terms of a bona
fide seniority system or certain bona fide employee benefit plans. 414 For example, employers
may permissibly set a minimum age as a condition of eligibility for normal or early retirement
408

29 U.S.C. § 623(f)(1).

409

29 C.F.R. § 1625.6(b).

410

Id. § 1625.6(c).

411

Id. §§ 1625.4(b), 1625.5.

412

Id. § 1625.5; see id. § 1625.4(b).

413

Id. § 1625.5.

414

29 U.S.C. § 623(f)(2); 29 C.F.R. §§ 1625.8, 1625.10. In 2007, the EEOC published regulations related to the coordination
of employee-sponsored retiree health plans with Medicare and State health benefits. See 72 Fed. Reg. 72938-01 (Dec. 26, 2007).
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benefits. 415

2. Recordkeeping requirements
The ADEA also requires employers to keep certain records regarding their employees. 416
Although no particular form of record is required, 417 employers must keep for three years
payroll and other records for each employee containing information regarding the employee's
name, address, date of birth, occupation, rate of pay, and weekly compensation. 418 In addition,
any employer who regularly makes, obtains, or uses personnel or employment records relating
to employment inquiries; personnel decisions, such as promotion, termination, demotion, or
transfer decisions; job orders submitted to an employment agency or labor union; the results of
any employer-administered aptitude or other employment test, or physical examination, used in
connection with any personnel action; or employment advertisements to the public or to
employees must keep such personnel or employment records for one year following the date of
the personnel action to which they relate. 419
Employers must also keep copies of all employee benefit plans, including pension and insurance
plans, and any written seniority or merit systems, throughout the duration of the plan or system,
and for one year following termination of the plan or system. 420 If a plan or system is not
written, the employer must keep a memorandum fully outlining its terms and the manner in
which it was communicated to employees, along with notations regarding any changes or
revisions, throughout the term of the plan or system and for one year after its termination. 421
All employment records required to be kept under the ADEA must be made available for

415

29 U.S.C. § 623(l)(1)(A).

416

See 29 U.S.C. § 626(a); see generally 29 C.F.R. pt. 1627.

417

29 C.F.R. § 1627.2.

418

Id. § 1627.3(a).

419

Id. § 1627.3(b)(1).

420

Id. § 1627.3(b)(2).

421

Id.
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authorized inspection and transcription by the EEOC. 422 In addition, employers must post an
EEOC notice regarding the applicability of the ADEA conspicuously on their premises in
locations observable by employees and job applicants. 423

3. Waiver
Employees may, under certain circumstances, waive their rights under the ADEA. 424 For such a
waiver to be effective, however, it must be “knowing and voluntary.” 425 The ADEA sets forth
specific criteria by which to determine whether a waiver is "knowing and voluntary." 426 For
example, the waiver must be in a written agreement that refers specifically to rights or claims
arising under the ADEA and that does not waive rights or claims that may arise after the waiver
is executed. 427 The employee must be given additional compensation in exchange for the
waiver, must be advised in writing to consult an attorney prior to signing the waiver, must be
given a period of time to consider signing the waiver, and must be given a period or time
following signing to revoke the waiver agreement. 428 The minimum requirements for a valid
waiver are more extensive with respect to ADEA waivers relating to an exit incentive or other
employment termination program. 429

Who administers the law?
The EEOC administers the ADEA. 430 The EEOC may initiate investigations of employers for
suspected ADEA violations, and may also receive information concerning alleged violations,
422

Id. § 1627.6(b).

423

29 U.S.C. § 627; 29 C.F.R. § 1627.10.

424

29 U.S.C. § 626(f); 29 C.F.R. § 1625.22.

425

29 U.S.C. § 626(f)(1); 29 C.F.R. § 1625.22(a)(2).

426

29 U.S.C. § 626(f)(1).

427

Id. § 626(f)(1)(A)-(C); 29 C.F.R. § 1625.22(b)(1), (b)(2), (b)(6), (c).

428

29 U.S.C. § 626(f)(D), (E), (G); 29 C.F.R. § 1625.22(d), (e).

429

29 U.S.C. § 626(f)(H); 29 C.F.R. § 1625.22(f).

430

29 C.F.R. § 1626.1.
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including charges and complaints, from any other source. 431 A "charge" is a "statement filed
with the [EEOC] by or on behalf of an aggrieved person which alleges that the named
prospective defendant has engaged in or is about to engage in actions in violation of the Act." 432
A "complaint" is "information received from any source, that is not a charge, which alleges that a
named prospective defendant has engaged in or is about to engage in actions in violation of the
Act." 433
An individual aggrieved may also file civil suit to enforce the ADEA, 434 but may not do so until
60 days after he or she has filed a charge with the EEOC. 435 Charges must generally be filed
with the EEOC within 180 days of the alleged discriminatory action. 436 If the state in which the
alleged discrimination occurred has its own age discrimination law and enforcement authority,
however, the charge must be filed within 300 days of the alleged discrimination or 30 days after
receipt of notice of termination of the state enforcement proceedings, whichever is earlier. 437 If
the EEOC decides to commence an action to enforce an individual's rights under the ADEA, the
individual may not maintain a separate civil suit. 438 If the EEOC dismisses a charge or
otherwise terminates its proceedings, it will issue a Notice of Dismissal or Termination advising
the aggrieved person that his or her right to file a separate civil suit under the ADEA will expire
90 days after the aggrieved person receives the notice. 439

What are the consequences of non-compliance?
If the EEOC has a reasonable basis to conclude that an employer has violated or will violate the
431

Id. § 1626.4.

432

Id. § 1626.3.

433

Id.

434

29 U.S.C. § 626(c)(1).

435

Id. § 626(d); 29 C.F.R. § 1626.7(a).

436

29 C.F.R. § 1626.7(a).

437

Id.

438

29 U.S.C. § 626(c)(1).

439

29 C.F.R. §§ 1626.17, 1626.18.
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ADEA, it may commence a process called "conciliation." 440 The EEOC generally issues a notice
of intent to begin conciliation through a "letter of violation." 441 Conciliation agreements, which
must be in writing, typically require the employer to eliminate unlawful practices and provide
appropriate relief to affected employees. 442 If the EEOC is unable to remedy the violation
through informal conciliation, conference, and persuasion, it may initiate and conduct
litigation. 443
In any judicial action brought under the ADEA, whether by the EEOC or by an individual
employee, the courts are authorized to award "such legal or equitable relief as may be
appropriate to effectuate the purposes" of the ADEA, "including without limitation judgments
compelling employment, reinstatement or promotion, or enforcing the liability for amounts
deemed to be unpaid minimum wages or unpaid overtime compensation." 444 A court may also
award damages in an amount equal to the unpaid wages or benefits, but only for willful
violations of the ADEA. 445
Individuals who resist, impede, or interfere with the EEOC's performance of its duties under the
ADEA may be subject to criminal penalties in the form of a fine of up to $500, or imprisonment
for up to one year, or both. 446 A person will not be subject to imprisonment unless he or she
has previously been convicted of interfering with the EEOC's enforcement of the ADEA. 447

Additional resources
The provisions described here are subject to exceptions or refinements as set forth in the ADEA
440

Id. § 1626.15(b).

441

Id.

442

Id. 1626.15(c).

443

Id. § 1626.15(d).

444

29 U.S.C. § 626(b).

445

Id.

446

Id. § 629.

447

Id.
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and its implementing regulations and have been interpreted in case law and guidance of the
EEOC, which are not addressed in this Guide. The EEOC website is a good source of additional
information (www.eeoc.gov/facts/age.html).

95

Americans with Disabilities Act
NAIS has a very thorough publication on the Americans with Disabilities Act (ADA). To reach
this article, click on this link:
https://www.nais.org/Articles/Documents/Member/ADA%20December%202016.pdf or search
the NAIS website for this document entitled: The ADA and Independent Schools.
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Equal Pay Act
Brief statement of the law
The Equal Pay Act ("EPA"), as amended, 448 and its implementing regulations 449 generally
prohibit employers from discriminating on the basis of sex with respect to compensation.

To whom does the law apply?
The EPA and its implementing regulations apply to all employers with respect to each employee
"who in any workweek is engaged in commerce or the production of goods for commerce, or is
employed in an enterprise engaged in commerce or in the production of goods for
commerce." 450 An "enterprise engaged in commerce or in the production of goods for
commerce" includes an enterprise that "is engaged in the operation of . . . a preschool,
elementary or secondary school, or an institution of higher education (regardless of whether or
not such . . . institution or school is public or private or operated for profit or not for profit)." 451

What does the law require?
The EPA generally prohibits employers from discriminating on the basis of sex by paying wages
to employees at a rate less than the rate paid to employees of the opposite sex for "equal work on
jobs" requiring "equal skill, effort, and responsibility," performed under similar working
conditions. 452 The EPA does, however, permit employers to make wage distinctions based on a
valid seniority system, merit system, system measuring earnings by quantity or quality of
production, or factors other than sex. 453

448

29 U.S.C. § 206(d).

449

29 C.F.R. pts. 1620-1621.

450

29 U.S.C. § 206(a), (b), (d).

451

Id. § 203(s)(1)(B).

452

Id. § 206(d)(1).

453

Id.
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Unlike the Fair Labor Standards Act ("FLSA"), of which the EPA is a part, the EPA also protects
executive, administrative, and professional employees. 454 The EPA protects men as well as
women. 455
The regulations provide examples of employer activities that may violate the EPA. For instance,
if an employee of one sex is hired to replace an employee of the opposite sex but is paid a lower
rate of pay, the employer will be presumed to have violated the EPA unless it can demonstrate
that the wage differential was justified under one or more of the four affirmative defenses noted
above, e.g., was not based on sex. 456 The regulations also clarify that "[a]pplication of the equal
pay standard is not dependent upon job classifications or titles but depends rather on actual job
requirements and performance." 457 Moreover, the regulations further clarify that jobs will be
considered "equal" even if there are "minor differences in the degree or amount of skill, or effort,
or responsibility required" for their performance. 458 Similarly, "extra duties" cannot justify pay
differentials if those extra duties consume only "a minimal amount of time and [are] of
peripheral importance." 459
Employers subject to the EPA are required to comply with recordkeeping requirements under
the FLSA. 460 For example, employers must keep payroll records for three years, and must keep
wage rate tables and employee time and earning sheets for two years. 461 The EPA regulations
also require employers to retain for two years any records made in the regular course of business
that describe or explain the basis for any wage differential to employees of the opposite sex and
that may be useful to determining whether that wage differential is based on a factor other than

454

29 C.F.R. § 1620.1(a).

455

Id. § 1620.1(c).

456

Id. § 1620.13(b)(2).

457

Id. § 1620.13(e).

458

Id. § 1620.14(a); see id. §§ 1620.15-1620.18.

459

Id. § 1620.20(d).

460

Id. § 1620.32(a).

461

Id. §§ 516.5(a), 516.6(a).
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sex. 462

Who administers the law?
The EEOC administers the EPA. 463 The EEOC may conduct investigations of employer
practices and make recommendations regarding changes necessary for compliance with the
EPA, and may also initiate and conduct litigation to enforce the EPA and its regulations. 464
Individual employees may also bring suit to enforce their rights under the EPA and need not
first file a charge with the EEOC. 465 An individual employee may not, however, bring suit if the
EEOC has already filed an action to recover the wages due to that employee. 466

What are the consequences of non-compliance?
An employer who has violated the EPA 467 will be required to pay the aggrieved employee the
unpaid wages owed to that employee. 468 If the EEOC or an individual employee brings suit to
recover the unpaid wages, the suit may also seek an additional amount equal to the amount of
unpaid wages owed. 469 An individual employee can also seek attorney's fees and court costs. 470
The EEOC can also seek a court injunction restraining an employer from violating the EPA,

462

Id. § 1620.32(b), (c).

463

Id. § 1620.30(a).

464

Id.

465

See United States Equal Employment Opportunity Commission, Federal Laws Prohibiting Job Discrimination: Questions
and Answers, http://www.eeoc.gov/facts/qanda.html (last visited June 20, 2018).
466

29 C.F.R. § 1620.33(b).

467

Any violation of the EPA is also a violation of Title VII of the Civil Rights Act of 1964 ("Title VII"), as amended, provided
that the latter statute also applies to the relevant employer. Id. § 1620.27(a); see discussion of Title VII at pages 110-121 of this
Guide.
468

Id. § 1620.33(a).

469

Id. § 1620.33(b).

470

Id.

99

including through the unlawful withholding of proper compensation. 471
Willful violations of the EPA may lead to criminal prosecution and imposition of a fine of up to
$10,000. 472 A second conviction for a willful violation could also result in imprisonment. 473

Additional resources
The provisions described here are subject to exceptions or refinements as set forth in the EPA
and its implementing regulations and have been interpreted in case law and guidance of the
EEOC, which are not addressed in this Guide. The EEOC website is a good source of additional
information (http://www.eeoc.gov/laws/statutes/epa.cfm). For example, the EEOC has issued
a policy guidance interpreting the applicability of the EPA to wage differentials in the salary
payments to athletic coaches in educational institutions. 474

471

Id.

472

Id. § 1620.33(c).

473

Id.

474

See EEOC Notice 915.002, available at http://www.eeoc.gov/policy/docs/coaches.html (Oct. 29, 1997).
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42 U.S.C. § 1981
Brief statement of the law
Section 1981 of Title 42, as amended, 475 generally prohibits discrimination on the basis of race
in connection with making and enforcing contracts.

To whom does the law apply?
Section 1981, as amended, protects "[a]ll persons within the jurisdiction of the United States"
from both private and governmental discrimination on the basis of race in various areas
including the making and enforcement of contracts. 476 The United States Supreme Court has
specifically held that Section 1981 applies to admission to independent schools, 477 as well as to
contracts of employment generally. 478

What does the law require?
In pertinent part, Section 1981 entitles each person in the United States to the "same right in
every State and Territory to make and enforce contracts . . . as is enjoyed by white citizens." 479
Section 1981 defines "make and enforce contracts" as including "the making, performance,
modification, and termination of contracts, and the enjoyment of all benefits, privileges, terms,

475

42 U.S.C. § 1981. There are no regulations specifically implementing Section 1981.

476

Id. § 1981(a), (c).

477

See Runyon v. McCrary, 427 U.S. 160 (1976).

478

See, e.g., Patterson v. McLean Credit Union, 491 U.S. 164 (1989); CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951 (2008)
(discussing employment-related retaliation claims).
479

42 U.S.C. § 1981(a). Although Section 1981 was initially enacted to protect the rights of newly freed African American
slaves, it has been interpreted to protect other minorities and non-minorities as well. See, e.g., St. Francis College v. Khazraji, 481
U.S. 604 (1987) (upholding § 1981 claim of professor who alleged that he was denied tenure because of Arabian ancestry); Shaare
Tefila v. Cobb, 481 U.S. 615 (1987) (holding that Jewish plaintiffs could state § 1982 claim against white defendants); McDonald v.
Santa Fe Trail Transp. Co., 427 U.S. 273 (1976) (holding that white plaintiffs could state § 1982 claim). The U.S. Supreme Court has
held that Section 1981 applies to "identifiable classes of persons who are subjected to intentional discrimination solely because of
their ancestry or ethnic characteristics" even if under modern notions of race such persons are considered Caucasian. St. Francis
College, 481 U.S. at 613.
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and conditions of the contractual relationship." 480 Thus, Section 1981 prohibits racial
discrimination in a variety of contractual settings, including decisions to hire (or not to hire), to
promote (or not to promote), and to discharge (or not to discharge) an employee, and on what
terms, as well as decisions regarding whether to admit a particular student and the terms of any
enrollment agreement.

Who administers the law?
No federal agency has responsibility for administering Section 1981, but private individuals may
bring suit to enforce Section 1981 rights.

What are the consequences of non-compliance?
If a school, employer, or other entity is found in violation of Section 1981, that entity may be
held liable for equitable relief and monetary damages. For example, a rejected applicant or a
student suspended or expelled from school in violation of Section 1981 may be able to obtain an
injunction requiring admission or return to school. 481 In addition, such students may be
awarded compensatory and even punitive damages, as well as attorney's fees. There is no
statutory limit on the amount of damages that may be awarded under Section 1981. 482

Additional resources
The provisions of in Section 1981 have been interpreted in case law, although primarily in the
employment context. Some of the significant U.S. Supreme Court decisions interpreting Section
1981 include Runyon v. McCrary, 427 U.S. 160 (1976), McDonald v. Santa Fe Trail
Transportation Co., 427 U.S. 273 (1976), and Patterson v. McLean Credit Union, 491 U.S. 164
(1989). NAIS also has a publication, “Race Considerations and Independent
Schools”:https://www.nais.org/media/MemberDocuments/Legal/Affirmative_Action_NAIS_L
egal_Advisory_2017.pdf.

480

42 U.S.C. § 1981(b). This provision, added to Section 1981 through the Civil Rights Act of 1991, overrides the Supreme
Court's holding in Patterson that Section 1981 applied in the employment context only to hiring and promotion decisions, and did
not reach conduct occurring after a contract was formed, including breaches of contract.
481

See Fiedler v. Marumsco Christian Sch., 631 F.2d 1144 (4th Cir. 1980).

482

42 U.S.C. § 1981a(b)(4) (setting limits on damages awarded under Title VII, but explicitly stating that "[n]othing in this
section shall be construed to limit the scope of, or the relief available under, section 1981").
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Pregnancy Discrimination Act of 1979
Brief statement of the law
The Pregnancy Discrimination Act ("PDA"), as amended, 483 and its implementing
regulations 484 generally prohibit employment discrimination based on pregnancy, childbirth, or
related medical conditions.

To whom does the law apply?
The PDA and its implementing regulations apply to employers "engaged in an industry affecting
commerce who ha[ve] fifteen or more employees for each working day in each of twenty or more
calendar weeks in the current or preceding calendar year, and any agent of such" an
employer. 485 The term "industry affecting commerce" includes "any activity, business, or
industry in commerce or in which a labor dispute would hinder or obstruct commerce or the free
flow of commerce." 486 Independent schools have been subject to suit under the PDA. 487

What does the law require?
The PDA revised Title VII of the Civil Rights Act of 1964 ("Title VII"), as amended, 488 to clarify
that Title VII's prohibition of discrimination "because of sex" or "on the basis of sex" includes
discrimination based on pregnancy, childbirth, or related medical conditions. Accordingly,
under the PDA, women affected by one of those conditions must "be treated the same for all
employment-related purposes, including receipt of benefits under fringe benefit programs, as

483

42 U.S.C. § 2000e(k).

484

29 C.F.R. § 1604.10; id. App. to Part 1604 ("Questions and Answers on the Pregnancy Discrimination Act").

485

42 U.S.C. § 2000e(b).

486

Id. § 2000e(h).

487

See generally, e.g., Boyd v. Harding Christian Acad. of Memphis, Inc., 88 F.3d 410 (6th Cir. 1996); Ganzy v. Allen
Christian Sch., 995 F. Supp. 340 (E.D.N.Y. 1998).
488

42 U.S.C. § 2000e et seq. See discussion of Title VII at pages 111-122 of this Guide.
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other persons not so affected but similar in their ability or inability to work." 489
The regulations provide examples of employment practices prohibited under the PDA. For
instance, employers may not have written or unwritten policies excluding from employment
applicants or employees who are pregnant or suffering from pregnancy-related medical
conditions. 490 Employers likewise must not treat women suffering from pregnancy-related
disabilities differently from individuals with other disabilities with respect to policies relating to
"the commencement and duration of leave, the availability of extensions, the accrual of seniority
and other benefits and privileges, reinstatement, and payment under any health or disability
insurance or sick leave plan, formal or informal." 491 Employers are also prohibited from
limiting disability benefits for pregnancy-related conditions to married women. 492 In addition,
employers may not require pregnant women to take leave during their pregnancy, or prohibit
them from returning to work for a predetermined period after childbirth. 493 The EEOC has also
determined that an employer's failure to provide health insurance coverage for prescription
contraceptives, while including coverage for other preventive drugs, violates the PDA. 494
Compliance with state and local laws regarding pregnancy-related disability benefits will not
necessarily satisfy an employer's obligations under the PDA. "If, for example, a State law
requires an employer to pay a maximum of 26 weeks benefits for disabilities other than for
pregnancy-related ones but only six weeks for pregnancy-related disabilities, the employer must
provide benefits for the additional weeks to an employee disabled by pregnancy-related
conditions, up to the maximum provided other disabled employees." 495
Employers also may not discriminate, including in hiring, discharge, and other employment
489

42 U.S.C. § 2000e(k).

490

29 C.F.R. § 1604.10(a).

491

Id. § 1604.10(b).

492

29 C.F.R. App. to Part 1604 (item 13).

493

Id. (items 7 and 8).

494

See United States Equal Opportunity Commission, Questions and Answers: Commission Decision on Coverage of
Contraception, http://www.eeoc.gov/policy/docs/qanda-decision-contraception.html (last visited June 21, 2018).
495

29 C.F.R. App. to Part 1604 (item 19).
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decisions, against women who have had an abortion. 496 Moreover, with the exception of health
insurance, all other fringe benefits, including sick leave, that "are provided for other medical
conditions, must be provided for abortions." 497 Employers are not required to pay health
insurance benefits for abortion except where the life of the mother is threatened or medical
complications have arisen from an abortion. 498 Employers are, however, permitted to provide
abortion benefits. 499
The PDA, as part of Title VII, also subjects employers to certain recordkeeping and notice
requirements. 500 For example, an employer with 100 or more employees must file executed
copies of a standard form describing the racial and gender composition of its workforce with the
EEOC each year on or before September 30th. 501 Employers subject to the PDA also must post
EEOC-prepared or -approved notices describing the applicable provisions of that statute, and
must ensure that those postings are "in prominent and accessible places" where notices to
employees and applicants "are cus[t]omarily maintained." 502 In addition, employers generally
must keep any personnel or employment records having to do with, among other things, hiring,
promotion, demotion, transfer, termination, compensation, and selection for training, for one
year from the date the record was made or the personnel action was taken, whichever is later. 503

Who administers the law?
As part of its general Title VII responsibility, the EEOC administers the PDA and its
implementing regulations. 504 The EEOC may receive information concerning alleged PDA
496

Id. (item 34).

497

Id. (item 35).

498

42 U.S.C. § 2000e(k); see 29 C.F.R. § 1604.10(b).

499

42 U.S.C. § 2000e(k); see 29 C.F.R. § 1604.10(b).

500

See generally, e.g., 29 C.F.R. pt. 1602.

501

29 C.F.R. § 1602.7.

502

Id. § 1601.30(a).

503

Id. § 1602.14.

504

Id. § 1601.1; see generally 29 C.F.R. pt. 1601.
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violations "from any person." 505 Moreover, any person, agency, or organization may file a
charge with the EEOC on behalf of him- or herself, or on behalf of another person claiming to be
aggrieved by a PDA violation. 506 All charges must be in writing and must be verified. 507
If a charge is timely and properly filed, the EEOC will undertake an investigation of its
allegations. 508 The EEOC may encourage the relevant parties to settle the charge on mutually
agreeable terms, or "may facilitate a settlement . . . by permitting withdrawal of the charge." 509
Individuals may also bring suit alleging PDA violations after receipt of an EEOC notice of right
to sue, whether or not the EEOC has found reasonable cause to believe a violation has
occurred. 510 An individual employee who receives a notice of right to sue must file suit within
90 days after receiving that notice. 511

What are the consequences of non-compliance?
If the EEOC finds reasonable cause to believe that an employer has violated the PDA, it will first
attempt to achieve compliance through informal methods of conference, conciliation, and
persuasion. 512 Written conciliation agreements "attempt to achieve a just resolution of all
violations found" by obtaining "agreement that the [employer] will eliminate the unlawful
employment practice and provide appropriate affirmative relief." 513 If a conciliation agreement
acceptable to the EEOC cannot be reached, the EEOC may file a civil suit against the employer,

505

29 C.F.R. § 1601.6.

506

Id. § 1601.7(a). Members of the EEOC may also file charges with the Commission. Id. § 1601.11(a).

507

Id. § 1601.9; see id. § 1601.11(a) (requiring charges filed by members of the EEOC to be in writing and verified).

508

Id. § 1601.15(a).

509

Id. § 1601.20.

510

Id. § 1601.28.

511

Id. § 1601.28(e)(1).

512

Id. § 1601.24(a).

513

Id.
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or the aggrieved individual may sue. 514
In any judicial action, whether brought by the EEOC or by an individual employee, in which an
employer is found to have intentionally violated the PDA, the court is authorized to enjoin the
employer from engaging in the unlawful employment practice and to order appropriate
affirmative relief, including, but not limited to, "reinstatement or hiring of employees, with or
without back pay," accruing for up to two years "prior to the filing of a charge" with the
EEOC. 515 Any back pay awarded will be reduced by the amount of "[i]nterim earnings or
amounts earnable with reasonable diligence by the person or persons discriminated against." 516
Prevailing employees may also receive a reasonable attorney's fee, including expert fees, as part
of the costs of the action. 517 Moreover, if an employer is found to engage in unlawful intentional
pregnancy-based discrimination, the employer may be liable for compensatory damages and, if
the employer engaged in the unlawful practices "with malice or with reckless indifference" to the
rights of the aggrieved employee, 518 punitive damages. 519 Compensatory damages for "future
pecuniary losses, emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of
life, and other nonpecuniary losses, and the amount of punitive damages awarded . . . shall not
exceed" $50,000 if the employer had more than 14 but less than 101 employees in each of 20 or
more calendar weeks in the current or preceding calendar year; $100,000 if the employer had
more than 100 and fewer than 201 such employees; $200,000 if the employer had more than
200 and fewer than 501 such employees; or $300,000 if the employer had more than 500 such
employees. 520
If the challenged employment action was motivated by several factors, and the employer can
514

Id. § 1601.27. The EEOC may not file civil suit until 30 days from the date of the filing of the charge, see id., but may at
any time file for preliminary or temporary relief if, "upon the basis of a preliminary investigation," it makes "the initial
determination . . . that prompt judicial action is necessary to carry out the purposes" of the PDA, see id. § 1601.23(a).
515

42 U.S.C. § 2000e-5(g)(1).

516

Id.

517

Id. § 2000e-5(k).

518

Id. § 1981a(b)(1).

519

Id. § 1981a(a)(1). Compensatory and punitive damages are not available where the challenged employment action is
unlawful only because of its disparate impact.
520

Id. § 1981a(b)(3).
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demonstrate that it would have taken the same action even if the employee had not been
pregnant, the employee may obtain only limited relief, including attorney's fees and costs, but
will not be entitled to damages or an injunction requiring reinstatement, hiring, promotion, or
payment of backpay. 521
The PDA and its implementing regulations, as part of Title VII, also impose penalties for
violations of applicable notice and recordkeeping requirements. For example, the regulations
specify that an employer who fails to post required notices is subject to a fine of not more than
$545 for each separate offense. 522

Additional resources
The provisions described here are subject to exceptions or refinements as set forth in the PDA
and its implementing regulations and have been interpreted in case law and EEOC guidance,
which are not addressed in this Guide. The appendix to 29 C.F.R. Part 1604, which lists
questions and answers regarding PDA requirements, is a useful starting point. The EEOC
website is another good source of additional information (www.eeoc.gov/).

521

Id. § 2000e-5(g)(2)(B).

522

29 C.F.R. § 1601.30(b). The statute, however, indicates that the maximum fine is $100 per separate offense. 42 U.S.C. §
2000e-10(b).
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Title VII of the Civil Rights Act of 1964
Brief statement of the law
Title VII, as amended, 523 and its implementing regulations 524 generally prohibit employment
discrimination on the basis of race, color, sex, religion, and national origin.

To whom does the law apply?
Title VII and its implementing regulations apply to employers "engaged in an industry affecting
commerce who ha[ve] fifteen or more employees for each working day in each of twenty or more
calendar weeks in the current or preceding calendar year, and any agent of such" an
employer. 525 The term "industry affecting commerce" includes "any activity, business, or
industry in commerce or in which a labor dispute would hinder or obstruct commerce or the free
flow of commerce." 526 Independent schools generally are subject to Title VII. 527

What does the law require?
Under Title VII and its implementing regulations, employers generally may not discriminate
against employees, or applicants for employment, on the basis of race, color, sex, religion, or
national origin. 528 This Guide first describes general principles under Title VII, derived
primarily from case law, and then describes particular Title VII matters addressed in EEOC
regulations and guidance.

1. General principles
Under Title VII, a plaintiff may assert disparate treatment or disparate impact based on race,
523

42 U.S.C. §§ 2000e to 2000e-17.

524

29 C.F.R. pts. 1601-1602, 1604-1608.

525

42 U.S.C. § 2000e(b).

526

Id. § 2000e(h).

527

See generally, e.g., EEOC v. Fremont Christian Sch., 781 F.2d 1362 (9th Cir. 1992).

528

42 U.S.C. § 2000e-2(a).
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color, sex, national origin, or religion. A disparate treatment case involves a claim that the
plaintiff was treated differently with respect to a term or condition of employment on the basis
of a protected status. A disparate impact case generally involves a claim that a facially neutral
selection criteria disproportionately affects members of a protected group.
a. Disparate treatment
In McDonnell Douglas Corp. v. Green, the U.S. Supreme Court set forth the basic allocation of
burdens and order of presentation of proof in a Title VII case alleging disparate treatment.
First, a plaintiff must prove by a preponderance of the evidence a prima facie case of
discrimination. 529 Second, if the plaintiff succeeds in proving a prima facie case, the burden
shifts to the defendant "to articulate some legitimate, nondiscriminatory reason" for the
employment action. 530 Third, should the defendant carry this burden, the plaintiff must then
have an opportunity to prove by a preponderance of the evidence that the legitimate reasons
offered by the defendant were not its true reasons but were pretext for discrimination. 531
The McDonnell Douglas Court indicated that the four elements of a prima facie case under Title
VII are as follows: (1) plaintiff belongs to a racial minority; (2) plaintiff applied and was
qualified for the position; (3) plaintiff was rejected; and (4) the position remained open and the
employer continued to seek applicants. 532 The plaintiff in McDonnell Douglas claimed race
discrimination in connection with discharge and failure to rehire. The Court explained that the
prima facie elements are flexible depending on the factual situation, such as the protected status
and employment decision at issue. 533
The burden of persuading the trier of fact that the defendant intentionally discriminated against

529

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

530

Id. at 802-804

531

Id.

532

Id. at 802.

533

Id. at 802 n.13.
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the plaintiff remains at all times with the plaintiff. 534 For example, the defendant need not
prove that it was actually motivated by its proffered legitimate, nondiscriminatory reason for the
employment action. Rather, the defendant need only produce evidence to support its
reasons. 535 Even if the trier of fact rejects the defendant’s proffered reason, the plaintiff must
still prove discrimination. 536
b. Disparate impact
In 1991, Congress codified the three-step order and allocation of proof applicable to disparate
impact cases. 537 First, a plaintiff must demonstrate that the particular employment practice
caused a disparate impact on the basis of race, color, religion, sex, or national origin. 538
Plaintiffs typically attempt to make this showing on the basis of statistical evidence. The
defendant may challenge the plaintiff's evidence and/or demonstrate that the employment
practice does not cause a disparate impact. 539 Second, once a plaintiff demonstrates disparate
impact, an unlawful employment practice is established if the employer fails to demonstrate that
the challenged practice is job related for the position in question and consistent with business
necessity. 540 Third, if the employer demonstrates that the challenged practice is job-related and
consistent with business necessity, the plaintiff may still prevail by demonstrating that an
alternative practice without similar disparate impact is available that would also serve the
employer's needs and that the employer refused to adopt such practice. 541

2. EEOC regulations

534

Texas Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981).

535

Id. at 254-255.

536

St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502 (1993).

537

Civil Rights Act of 1991, Pub. L. No. 102-166, § 105(a), 105 Stat. 1074, 1074 (1991).

538

42 U.S.C. § 2000e-2(k)(1)(A)(i).

539

Id. § 2000e-2(k)(1)(B)(ii).

540

Id. § 2000e-2(k)(1)(A)(i).

541

Id. § 2000e-2(k)(1)(A)(ii), (C).
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As explained below, EEOC implementing regulations and guidelines address select issues under
Title VII.
a. Sexual harassment
Title VII prohibits sexual harassment. "Unwelcome sexual advances, requests for sexual favors,
and other verbal or physical conduct of a sexual nature constitute sexual harassment" in
violation of Title VII "when (1) submission to such conduct is made either explicitly or implicitly
a term or condition of an individual's employment, (2) submission to or rejection of such
conduct by an individual is used as the basis for employment decisions affecting such individual,
or (3) such conduct has the purpose or effect of unreasonably interfering with an individual's
work performance or creating an intimidating, hostile, or offensive working environment." 542
An employer is liable for harassing conduct by its supervisory employees in certain
circumstances. 543 If the harassment at issue resulted in a "tangible employment action," an
employer has strict liability. If the harassment did not culminate in a "tangible employment
action", an employer may defend against liability by showing that it exercised reasonable care to
prevent and correct harassment, and the employee unreasonably failed to use the employer's
complaint procedures. 544 An employer may also be liable for sexual harassment between nonsupervisory employees, or even by non-employees in the workplace, if the employer, its agents,
or supervisory employees knew or should have known of the harassing conduct, but failed to
take "immediate and appropriate corrective action." 545
b. Religious discrimination
Title VII requires employers to provide reasonable accommodations for employee religious
practices where those accommodations would not constitute an undue hardship on the

542

29 C.F.R. § 1604.11(a).

543

See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of Boca Raton, 524 U.S. 775 (1998).

544

See United States Equal Employment Opportunity Commission, Enforcement Guidance: Vicarious Employer Liability for
Unlawful Harassment by Supervisors, http://www.eeoc.gov/policy/docs/harassment.html (last visited June 20, 2018).
545

29 C.F.R. § 1604.11(d), (e).
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employer's business. 546 As the Title VII regulations clarify, if there is an issue regarding
whether a particular practice or belief is "religious," the EEOC will "define religious practices to
include moral or ethical beliefs as to what is right and wrong which are held with the strength of
traditional religious views," 547 regardless of whether any religious group – including the one in
which the relevant employee claims membership – in fact espouses such beliefs. 548 The
regulations provide examples of reasonable accommodations that generally would not cause
undue hardship to the employer. For instance, reasonable accommodations could include the
creation of a flexible work schedule, lateral transfer of the employee, or a change of job
assignment. 549 The regulations also provide examples of factors that may make a requested
religious accommodation an "undue hardship" on the employer. For example, employers may
demonstrate an undue hardship where a requested accommodation would require deviation
from a bona fide seniority system. 550 In addition, according to the EEOC, employers may refuse
"to accommodate an employee's need to be absent from his or her scheduled duty hours if the
employer can demonstrate that the accommodation would require 'more than a de minimis
cost.' " 551
c. National origin discrimination
The Title VII regulations define national origin discrimination "broadly as including, but not
[being] limited to, the denial of equal employment opportunity because of an individual's, or his
or her ancestor's, place of origin; or because an individual has the physical, cultural or linguistic
characteristics of a national origin group." 552 The regulations also clarify that citizenship
requirements that "have the purpose or effect of discriminating against an individual on the

546

42 U.S.C. § 2000e(j); see generally 29 C.F.R. pt. 1605.

547

29 C.F.R. § 1605.1 (setting forth the standard developed in United States v. Seeger, 380 U.S. 163 (1965), and Welsh v.
United States, 398 U.S. 333 (1970)).
548

Id.

549

Id. § 1605.2(d)(1)(ii)-(iii).

550

Id. § 1605.2(e)(2).

551

Id. § 1605.2(e)(1).

552

Id. § 1606.1.
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basis of national origin" are generally prohibited under Title VII. 553 In addition, the regulations
explain that height and weight requirements for employment "tend to exclude individuals on the
basis of national origin," and that "these selection procedures" will be evaluated "for adverse
impact, regardless of whether the total selection process has an adverse impact based on
national origin." 554 The EEOC will also "carefully investigate charges" involving Englishfluency requirements, as well as training or education requirements that "deny employment
opportunities to an individual because of his or her foreign training or education, or [that]
require an individual to be foreign trained or educated," because those procedures may
constitute either disparate treatment or adverse impact on the basis of national origin. 555
Under the regulations, an employer policy requiring employees to speak English at all times at
work "is a burdensome term and condition of employment"; the EEOC "will presume that such a
rule violates [T]itle VII and will closely scrutinize it." 556 An employer may, however,
permissibly require employees to speak only in English at certain times "where the employer can
show that the rule is justified by business necessity," and has notified its employees of the rule
and of the consequences for violating it. 557 "If an employer fails to effectively notify its
employees of the rule and makes an adverse employment decision against an individual based
on a violation of the rule, the [EEOC] will consider the employer's application of the rule as
evidence of discrimination on the basis of national origin." 558
The regulations further specify that Title VII prohibits harassment on the basis of national
origin. 559 National origin harassment includes "[e]thnic slurs and other verbal or physical
conduct relating to an individual's national origin . . . when this conduct: (1) [h]as the purpose or
effect of creating an intimidating, hostile or offensive working environment; (2) [h]as the
553

Id. § 1606.5(a).

554

Id. § 1606.6(a)(2).

555

Id. § 1606.6(b).

556

Id. § 1606.7(a).

557

Id. § 1606.7(b), (c).

558

Id. § 1606.7(c).

559

Id. § 1606.8(a).
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purpose or effect of unreasonably interfering with an individual's work performance; or (3)
[o]therwise adversely affects an individual's employment opportunities." 560 An employer will
be liable for national origin harassment by its supervisory employees, between employees, and
by non-employees in the workplace under the same standards set forth above in the discussion
of employer liability for sexual harassment of its employees. 561
d. Employee selection procedures
The EEOC has set forth detailed guidelines for employers to use in setting employee selection
procedures. 562 These uniform guidelines are intended to assist employers "to comply with
requirements of Federal law prohibiting employment practices [that] discriminate on grounds of
race, color, religion, sex, and national origin." 563 The guidelines do not apply to employer
obligations with respect to age discrimination or disability discrimination, 564 nor do they limit
employer recruiting activities "designed to attract members of a particular race, sex, or ethnic
group which were previously denied employment opportunities or which are currently
underutilized." 565 Under the uniform guidelines, any selection procedure that adversely effects
the hiring, promotion, or other employment opportunities of members of any race, sex, or ethnic
group "will be considered discriminatory . . . unless the procedure has been validated" through a
validity study in accordance with the guidelines, 566 or is otherwise permissible under the
relevant regulations. 567 Even a validated employment selection test or procedure may not,
however, be used with respect to members of a race, sex, or ethnic group if that test or procedure

560

Id. § 1606.8(b).

561

Id. § 1606.8(d), (e); App. A to 29 C.F.R. § 1606.8.

562

See generally 29 C.F.R. pt. 1607.

563

29 C.F.R. § 1607.1(B).

564

Id. § 1607.2(D).

565

Id. § 1607.2(C).

566

Id. § 1607.3(A); see id. § 1607.5 (general standards for validity studies).

567

Id. § 1607.3(A); see id. § 1607.6 (permissible use of selection procedures that have not been validated).
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has not been imposed upon other employees or applicants for employment. 568
e. Permissible consideration of race, color, religion, sex, and national origin
Title VII and its implementing regulations do not prohibit all consideration of race, color,
religion, sex, and national origin in employment decisions. For example, employers can make
decisions on the basis of religion, sex, and national origin "in those certain instances where
religion, sex, or national origin is a bona fide occupational qualification" ("BFOQ") "reasonably
necessary to the normal operation of that particular business or enterprise." 569 The BFOQ
exception does not apply to race, and will be interpreted narrowly in those circumstances where
an employer seeks to assert it. 570 For example, refusal to hire an individual based on
stereotyped characteristics of the sexes, including the stereotype "that men are less capable of
assembling intricate equipment" or "that women are less capable of aggressive salesmanship"
does not constitute a valid BFOQ defense. 571 Sex may be a BFOQ where "necessary for the
purpose of authenticity or genuineness," however, as when a director decides to consider only
actresses when casting the role of a woman. 572
Title VII also permits employers to refuse to hire, employ, or discharge any individual where the
employment position at issue, "or access to the premises in or upon which any part of the duties
of such position is performed or is to be performed, is subject to any requirement imposed in the
interest of the national security of the United States" and the particular individual "has not
fulfilled or has ceased to fulfill that requirement." 573 It is also permissible under Title VII to
apply different standards of compensation or conditions of employment in observance of the
terms of bona fide seniority or merit systems, provided that those "differences are not the result

568

Id. § 1607.11.

569

42 U.S.C. § 2000e-2(e); see 29 C.F.R. §§ 1604.2 (sex), 1606.4 (national origin).

570

29 C.F.R. §§ 1604.2 (a), 1606.4.

571

Id. § 1604.2(a)(1)(ii).

572

Id. § 1604.2(a)(2).

573

42 U.S.C. § 2000e-2(g); see 29 C.F.R. § 1606.3.
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of an intention to discriminate because of race, color, religion, sex, or national origin." 574
Title VII contains two other statutory provisions allowing employment of persons of a particular
religion. A "religious corporation, association, educational institution, or society" is exempt with
respect to its "employment of individuals of a particular religion to perform work connected
with the carrying on . . . of its activities." 575 In addition, an educational institution may "hire
and employ employees of a particular religion" if (1) the institution "is, in whole or in substantial
part, owned, supported, controlled, or managed by a particular religion or by a particular
religious corporation, association, or society" or (2) the institution's curriculum "is directed
toward the propagation of a particular religion." 576
In certain limited circumstances, the U.S. Supreme Court has upheld certain affirmative action
measures under Title VII. 577

3. Recordkeeping and notice requirements
In addition to generally prohibiting race, sex, religious, and national origin discrimination in
employment, Title VII also subjects employers to certain recordkeeping and notice
requirements. 578 For example, an employer with 100 or more employees must file executed
copies of a standard form describing the racial and gender composition of its workforce with the
EEOC each year on or before September 30th. 579 Employers subject to Title VII also must post
EEOC-prepared or -approved notices describing the applicable provisions of that statute, and
must ensure that those postings are "in prominent and accessible places" where notices to
employees and applicants "are cus[t]omarily maintained." 580 In addition, employers generally
574

42 U.S.C. § 2000e-2(h).

575

42 U.S.C. § 2000e-1(a).

576

Id. § 2000e-2(e)(2).

577

See, e.g., Johnson v. Transp. Agency, Santa Clara Cty., 480 U.S. 616 (1987); United Steelworkers of America v. Weber, 443
U.S. 193 (1979).
578

See generally, e.g., 29 C.F.R. pt. 1602.

579

Id. § 1602.7.

580

Id. § 1601.30(a).

117

must keep any personnel or employment records having to do with, among other things, hiring,
promotion, demotion, transfer, termination, compensation, and selection for training, for one
year from the date the record was made or the personnel action was taken, whichever is later. 581

Who administers the law?
The EEOC administers Title VII and its implementing regulations. 582 The EEOC may receive
information concerning alleged Title VII violations "from any person." 583 Moreover, any
person, agency, or organization may file a charge with the EEOC on behalf of him- or herself, or
on behalf another person claiming to be aggrieved by a violation of Title VII. 584 All charges
must be in writing and must be verified. 585
If a charge is timely and properly filed, the EEOC will undertake an investigation of its
allegations. 586 The EEOC may encourage the relevant parties to settle the charge on mutually
agreeable terms, or "may facilitate a settlement . . . by permitting withdrawal of the charge." 587
In the absence of a settlement, individuals may also bring suit alleging Title VII violations after
receipt of an EEOC notice of right to sue, whether or not the EEOC has found reasonable cause
to believe a violation occurred. 588 An individual employee who receives a notice of right to sue
must file suit within 90 days after receiving that notice. 589

What are the consequences of non-compliance?

581

Id. § 1602.14.

582

Id. § 1601.1; see generally id. pt. 1601.

583

Id. § 1601.6.

584

Id. § 1601.7(a). Members of the EEOC may also file charges with the Commission. Id. § 1601.11(a).

585

Id. § 1601.9; see id. § 1601.11(a) (requiring charges filed by members of the EEOC to be in writing and verified).

586

Id. § 1601.15(a).

587

Id. § 1601.20.

588

Id. § 1601.28.

589

Id. § 1601.28(e)(1).
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If the EEOC finds reasonable cause to believe that an employer has violated Title VII, it will first
attempt to achieve compliance through informal methods of conference, conciliation, and
persuasion. 590 Written conciliation agreements "attempt to achieve a just resolution of all
violations found" by obtaining "agreement that the [employer] will eliminate the unlawful
employment practice and provide appropriate affirmative relief." 591 If a conciliation agreement
acceptable to the EEOC cannot be reached, the EEOC may file a civil suit against the employer,
or the aggrieved individual may sue. 592
In any judicial action, whether brought by the EEOC or by an individual employee, in which an
employer is found to have violated intentionally Title VII, the court is authorized to enjoin the
employer from engaging in the unlawful employment practice and to order appropriate
affirmative relief, including, but not limited to, "reinstatement or hiring of employees, with or
without back pay," for up to two years "prior to the filing of a charge" with the EEOC. 593 Any
back pay awarded will be reduced by the amount of "[i]nterim earnings or amounts earnable
with reasonable diligence by the person or persons discriminated against." 594 Prevailing
employees may also receive a reasonable attorney's fee, including expert fees, as part of the costs
of the action. 595 Moreover, if an employer is found to engage in unlawful intentional
discrimination in violation of Title VII, the employer may be liable for compensatory damages
and, if the employer engaged in the unlawful practices "with malice or with reckless
indifference" to the rights of the aggrieved employee, 596 punitive damages. 597 Compensatory
damages for "future pecuniary losses, emotional pain, suffering, inconvenience, mental anguish,
590

Id. § 1601.24(a).

591

Id.

592

Id. § 1601.27. The EEOC may not file civil suit until 30 days from the date of the filing of the charge, see id., but may at
any time file for preliminary or temporary relief if, "upon the basis of a preliminary investigation," it makes "the initial
determination . . . that prompt judicial action is necessary to carry out the purposes" of Title VII, see id. § 1601.23(a).
593

42 U.S.C. § 2000e-5(g)(1).

594

Id.

595

Id. § 2000e-5(k).

596

Id. § 1981a(b)(1).

597

Id. § 1981a(a)(1). Compensatory and punitive damages are not available where the challenged employment action is
unlawful only because of its disparate impact. Id.
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loss of enjoyment of life, and other nonpecuniary losses, and the amount of punitive damages
awarded . . . shall not exceed" $50,000 if the employer had more than 14 but less than 101
employees in each of 20 or more calendar weeks in the current or preceding calendar year;
$100,000 if the employer had more than 100 and fewer than 201 such employees; $200,000 if
the employer had more than 200 and fewer than 501 such employees; or $300,000 if the
employer had more than 500 such employees. 598
If the challenged employment action was motivated by several factors, and the employer can
demonstrate that it would have taken the same action even in the absence of the impermissible
discriminatory motivation, however, the employee may obtain only limited relief, including
attorney's fees and costs, but will not be entitled to damages or an injunction requiring
reinstatement, hiring, promotion, or payment. 599
Title VII and its implementing regulations also impose penalties for violations of applicable
notice and recordkeeping requirements. For example, an employer who fails to post required
notices is subject to a fine of not more than $545 for each separate offense. 600

Additional resources
The provisions described here are subject to exceptions or refinements as set forth in Title VII
and its implementing regulations and have been interpreted in case law and EEOC guidance,
which are not addressed in this Guide. The EEOC website is a good source of information on
Title VII generally (http://www.eeoc.gov/), including the differing interpretations of Title VII’s
inclusion of protections for LGBT workers
(https://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_lgbt_workers.cfm).

598

Id. § 1981a(b)(3).

599

Id. § 2000e-5(g)(2)(B).

600

29 C.F.R. § 1601.30(b). Title VII itself, however, indicates that the maximum fine is $100 per separate offense. 42 U.S.C.
§ 2000e-10(b).
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Uniformed Services Employment and Reemployment
Rights Act
Brief statement of the law
The Uniformed Services Employment and Reemployment Rights Act ("USERRA"), as
amended, 601 and its implementing regulations, 602 generally prohibit employment
discrimination on the basis of military service.

To whom does the law apply?
USERRA generally applies to any employer "that pays salary or wages for work performed or
that has control over employment opportunities." 603 Accordingly, USERRA "applies to virtually
all employers." 604

What does the law require?
USERRA generally prohibits employers from denying any individual "who is a member of,
applies to be a member of, performs, has performed, applies to perform, or has an obligation to
perform service in a uniformed service . . . initial employment, reemployment, retention in
employment, promotion, or any benefit of employment . . . on the basis of that membership,
application for membership, performance of service, application for service, or obligation." 605
It also protects employer retaliation for actions brought to enforce USERRA rights. 606 The term

601

38 U.S.C. §§ 4301-4333. The U.S. Department of Defense has issued regulations informing service members and
applicants for uniformed service positions of their rights and obligations under USERRA. See generally 32 C.F.R. pt. 104.

602

20 C.F.R. pt. 1002.

603

38 U.S.C. § 4303(4)(A).

604

See Veterans' Employment and Training Service, U.S. Dep't of Labor, A Non-Technical Resource Guide to the Uniformed
Services Employment and Reemployment Rights Act (USERRA) (Mar. 2003), http://www.dol.gov/vets/whatsnew/uguide.pdf (last
visited June 21, 2018).
605

38 U.S.C. § 4311(a).

606

20 C.F.R. § 1002.19.
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"uniformed service" covers “all categories of military training and service” 607 and includes the
Armed Forces, including the reserves for each branch of the Armed Forces, the Army and Air
National Guards "when engaged in active duty for training, inactive duty training, or full-time
National Guard duty," the Public Health Service's commissioned corps, and "any other category
of persons designated by the President in time of war or national emergency." 608
USERRA sets forth specific employment rights applicable to those who serve in the uniformed
services. For example, an employer generally must reemploy a service member returning from a
period of service if the service member, or an appropriate officer on the service member's behalf,
gave the employer written or verbal advance 609 notice of service; the cumulative length of the
absence from employment and all previous absences from employment for periods of service is
five years or less; the service member reports or submits an application for reemployment to
that employer in accordance with USERRA's timing requirements; 610 and the service member
was not separated from service with a disqualifying discharge or under other than honorable
conditions. 611 Subject to limited exceptions, 612 an employer is not required to reemploy a
service member if these conditions are not met, or if, for example, the employer can
demonstrate that "the employer's circumstances have so changed as to make such
reemployment impossible or unreasonable," or the pre-service employment was "for a brief,
nonrecurrent period and there [was] no expectation that such employment [would] continue
indefinitely or for a significant period." 613
A service member who is reemployed under USERRA is entitled to the seniority, as well as other
rights and benefits determined by seniority, that the service member had when the period of
607

Id. § 1002.6.

608

38 U.S.C. § 4303(16).

609
Advance notice is not required if it is precluded by "military necessity" or "is otherwise impossible or unreasonable" under
all the circumstances. Id. § 4312(b).
610

Id. § 4312(a). The time period required for timely notification generally depends on the length of the service-member's
period of service, id. § 4312(e)(1), but may be extended for up to two years or longer if the service-member is recovering from
injuries received or exacerbated during the period of service, id. § 4312(e)(2).
611

20 C.F.R. § 1002.32.

612

Id. §§ 1002.73-.1002.138.

613

38 U.S.C. § 4312(d)(1)(A), (C); see id. § 4312(d)(2) (placing burden of proof on employer).
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service began, "plus the additional seniority and rights and benefits that such person would have
attained if the person had remained continuously employed." 614 This includes job status and
rate of pay. 615 During the period of service, the service member must be treated as if on furlough
or leave of absence, and must generally receive "such other rights and benefits not determined
by seniority as are generally provided by the employer . . . to employees having similar seniority,
status, and pay who are on furlough or leave of absence." 616 For example, an employee who will
be absent from work for a period of service may choose to continue, for up to 24 months,
personal and family health care coverage under the employer's health plan, and generally may
not be required to pay more than 102% of the plan's full premium for such continued
coverage. 617 Similarly, a service member reemployed under USERRA must be treated as having
been in the employer's employ during the period of service for purposes of determining the
nonforfeitability of the service member's accrued benefits and of determining the accrual of
benefits under the plan. 618 Factors including the length of the employee’s most recent service,
the employee’s qualifications, and whether the employee incurred or aggravated a disability
during uniformed service “may allow, or require, the employer to reemploy the employee in a
position other than” the one the service member would have attained without the absence. 619
Nonetheless, the employer must make reasonable efforts to help the returning service member
become qualified for reemployment at the position the employee would have obtained without
the absence. 620
USERRA also prohibits employers from terminating a reemployed service member within one
year from the date of reemployment if the period of service was more than 180 days, or within
180 days from the date of reemployment if the period of service was more than 30 but less than

614

Id. § 4316(a).

615

20 C.F.R. § 1002.193.

616

38 U.S.C. § 4316(b)(1).

617

Id. § 4317(a)(1), (2).

618

Id. § 4318(a)(2).

619

20 C.F.R. § 1002.195.

620

Id. § 1002.198.
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181 days. 621

Who administers the law?
The United States Department of Labor's ("DOL's") Veterans' Employment and Training Service
("VETS") enforces USERRA. 622 In addition to providing technical assistance to employers,
service members, and others regarding USERRA requirements, 623 VETS also investigates
written complaints alleging that an employer has failed or refused, or is about to fail or refuse, to
comply with its obligations under USERRA. 624
Rather than filing a written complaint with VETS, an individual service member alleging a
violation of USERRA may file suit against the employer in federal court. 625 If the employee had
filed a complaint with VETS, but VETS was unable to reach successful resolution of the
complaint, the employee may request that the U.S. Attorney General pursue the employee's
claim in federal court. 626 If the U.S. Attorney General refuses, or if the employee chooses not to
seek referral to the U.S. Attorney General at all, the employee may still file suit in federal court
to pursue the USERRA claims. 627

What are the consequences of non-compliance?
If VETS determines, upon investigation of a written complaint, that the employer violated
USERRA, it will "attempt to resolve the complaint by making reasonable efforts to ensure that

621

38 U.S.C. § 4316(c).

622

Id. § 4321.

623

Id.

624

Id. § 4322(a), (b), (d).

625

Id. § 4323(a)(2)(A), (b)(3); 20 C.F.R. § 1002.288.

626

38 U.S.C. § 4323(a)(1), (b)(1).

627

Id. § 4323(a)(2)(B), (C).
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the [employer] complies with the provisions" of the law. 628
In the case of any judicial action to enforce USERRA, the court may "require the employer to
comply" with the law, and may also require the employer "to compensate the [employee] for any
loss of wages or benefits suffered by reason of such employer's failure to comply" with
USERRA's requirements. 629 In addition, if the court determines that the employer's noncompliance was willful, it may require the employer to pay an additional amount equal to the
amount of lost wages or benefits. 630 A prevailing employee may also be awarded reasonable
attorney's fees, expert witness fees, and other litigation expenses, but no fees or court costs may
be charged against the employee under any circumstances. 631

Additional resources
The provisions described here are subject to exceptions or refinements as set forth in USERRA
and have been interpreted in case law and VETS and DOL guidance, which are not discussed in
this Guide. Useful resources include VETS' A Non-Technical Resource Guide to the Uniformed
Services Employment and Reemployment Rights Act (USERRA) (Mar. 2003), which is
available at www.dol.gov/vets/whatsnew/uguide.pdf, as well as DOL's Employment Law Guide
chapter on USERRA, available at http://www.dol.gov/vets/programs/userra/. DOL has also
created an online USERRA Advisor that allows employers to determine their obligations in
specific factual circumstances by answering a series of questions
(www.dol.gov/elaws/vets/userra/userra.asp). The VETS website generally is a good source of
additional information (www.dol.gov/vets/).

628

Id. § 4322(d).

629

Id. § 4323(d)(1)(A), (B).

630

Id. § 4323(d)(1)(C). USERRA does not define "willful," but VETS has indicated that a violation will be deemed willful "if
the employer's conduct was knowingly or recklessly in disregard of the law." See Veterans' Employment and Training Service, U.S.
Dep't of Labor, A Non-Technical Resource Guide to the Uniformed Services Employment and Reemployment Rights Act (USERRA)
(Mar. 2003), http://www.dol.gov/vets/whatsnew/uguide.pdf (last visited June 21, 2018).
631

38 U.S.C. § 4323(h).
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Revenue Procedure 75-50
NAIS has a publication focusing on Revenue Procedure 75-50 entitled: Nondiscrimination and
Private Schools: the Publicity Requirements of Revenue Procedure 75-50. Revenue Procedure
75-50 requires independent schools to not discriminate on the basis of race in any programs or
financial assistance. Additionally, this provision has certain notice and posting provisions all
independent schools must follow. To view this document, click the following
link:https://www.nais.org/articles/pages/member/nondiscrimination-and-private-schoolspublicity-requirements-of-revenue-procedure-75-50/ or search the NAIS web site for the
document.
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Health Privacy & Financial Security laws
Gramm-Leach-Bliley Act
Health Information Portability and Accountability Act
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Gramm-Leach-Bliley Act
NAIS has two publications relating to the Gramm-Leach-Bliley Act: Does Federal Law Require
Notice of Your School’s Financial Privacy Policy and Mandatory Financial Information
Safeguarding Provisions. This act requires certain notices to be sent to parents or certain
security steps to be taken if a school engages in various kinds of financial activities. These
publications, “Does Federal Law Require Notice of Your School’s Financial Privacy Policy” and
“Mandatory Financial Information Safeguarding Provisions” can be found by searching the
NAIS website or by clicking on the following links:
https://www.nais.org/articles/pages/member/does-federal-law-require-notice-of-your-schools-financial-privacy-policy/; https://www.nais.org/articles/pages/member/mandatory-financialinformation-safeguarding-provi/.
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Health Insurance Portability and Accountability Act
NAIS has a publication relating to the Health Insurance Portability and Accountability Act
(HIPAA) on its web site. Please click on the following link to view this document:
https://www.nais.org/Articles/Documents/Member/NAIS_HIPAA_Privacy_Article05.pdf
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Glossary
Act

Age Discrimination Act of 1975

ADEA

Age Discrimination in Employment Act of 1964

DOJ

U.S. Department of Justice

DOL

U.S. Department of Labor

DWA

Drug-Free Workplace Act of 1988

ED

U.S. Department of Education

EEOC

Equal Employment Opportunity Commission

EPA

Equal Pay Act

FLSA

Fair Labor Standards Act

FPCO

Family Policy Compliance Office

OCR

Office for Civil Rights

OMB

U.S. Office of Management and Budget

PDA

Pregnancy Discrimination Act

Section 504

Section 504 of the Rehabilitation Act of 1974

Title IX

Title IX of the Education Amendments of 1972

Title VII

Title VII of the Civil Rights Act of 1964
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Title VI

Title VI of the Civil Rights Act of 1964

USERRA

Uniformed Services Employment and Reemployment Rights Act

VETS

Veterans' Employment and Training Service
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